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SCOPING REPORT

Introduction:

The Office of Surface Mining Reclamation and Enforcement (OSM) is the regulatory authority
in the State of Tennessee responsible for implementing the Surface Mining Control and
Reclamation Act (SMCRA). Pursuant to 8 522(c) of SMCRA, any person having an interest
which is or may be adversely affected shall have the right to petition the applicable regulatory
authority to have an area designated as unsuitable for surface coal mining operations. The
regulatory authority is mandated to designate an area unsuitable for all or certain types of surface
coal mining operations if it determines that reclamation according to the requirements of
SMCRA is not technologically and economically feasible pursuant to § 522(a)(2). Under the
following subsections of § 522(a)(3), a surface area may be designated unsuitable for certain
types of surface coal mining operations if such operations will:

(A) be incompatible with existing State or local land use plans or programs; or,

(B) affect fragile or historic lands in which such operation could result in sufficient
damage to important historic, cultural, scientific and esthetic values and natural
systems; or,

(C) affect renewable resource lands in which such operations could result in a substantial
loss or reduction of long range productivity of water supply or of food or fiber
products, and such lands to include aquifer recharge areas; or,

(D) affect natural hazard lands in which such operations could substantially endanger life
and property, such lands to include areas subject to frequent flooding and areas of
unstable geology.

By letter dated September 30, 2010, the State of Tennessee filed with OSM a petition to
designate certain lands in the North Cumberland Wildlife Management Area (WMA) and the
Emory River Tracts Conservation Easement area in Anderson, Campbell, Morgan, and Scott
Counties, hereinafter collectively referred to as “the petition area”, as unsuitable for surface coal
mining operations. The State filed the petition on behalf of the Tennessee Wildlife Resources
Agency (TWRA) and Tennessee Department of Environment and Conservation (TDEC) under
OSM’s Federal program to regulate surface mining operations within Tennessee (30 CFR Part
942). Based on the provisions listed under A and B above, the State of Tennessee alleges that it
has an interest which may be adversely affected by surface coal mining operations and the State
has asked OSM to designate the petition area as unsuitable for surface coal mining operations.

OSM responded to the petitioners by letter dated October 29, 2010, with a request for additional
information in order to finalize the completeness review. The petitioners responded to OSM’s



request on November 8, 2010. OSM reviewed the additional information and the petition was
deemed administratively complete and accepted for processing on November 23, 2010.

OSM proceeded to process the petition by mailing notices on January 14, 2011, to the
petitioners, interested State and Federal agencies, landowners and other interested parties that the
petition has been accepted for processing. The parties were also notified that the action on the
petition is a major Federal action and would require OSM to prepare a combined Petition
Evaluation Document /Environmental Impact Statement (PED/EIS). OSM announced the
acceptance of the petition to the public through legal notices in the local newspapers. In
addition, the petition was made available for review at the OSM Knoxville Field Office; the
Anderson County Planning and Zoning Office in Clinton, TN; the Morgan County Clerk’s Office
in Wartburg, TN; the Campbell County Mayor’s Office in Jacksboro, TN; and, the Scott County
Assessor of Property Office in Huntsville, TN.

The Scope of the PED/ EIS:

The North Cumberland WMA comprises the Royal Blue, Sundquist, and New River WMAs, in
addition to the Emory River Tracts Conservation Easement. The total acreage for the North
Cumberland WMA is approximately 167,075 acres. The petition area as submitted by the State
consists of approximately 67,326 acres, which is defined by the ridgelines that lie within the
North Cumberland WMA.. The lands unsuitable designation would prevent surface coal mining
activities within 600 feet on each side of the ridgelines; thus, creating a 1,200 foot ridge-top
buffer zone for all ridge lines within the petition area. The scope of the PED/EIS proposes to
evaluate the environmental impacts of each of the alternatives (see Alternatives below) on the
existing environment for the entire petition area and not just the ridgelines located within the
WMA boundaries. The table below represents the acreage for the four tracts that defines the
petition area and the area that will be evaluated in the PED/EIS.

Petition Area Units Acreage’

Sundquist Unit 75,000
New River Unit 23,200
Royal Blue Unit 50,000
Conservation Easement on Emory River Tracts 18,875
Total Acreage: North Cumberland WMA including the Emory

) g 167,075
River Tracts Conservation Easement

! Stan Stooksbury, Area Manager TWRA; Gina Hancock, State Director Nature Conservancy in Tennessee



Alternatives:

OSM proposed three primary alternatives in the public notice for the scoping meetings for
consideration by the public as part of the evaluation for the PED/EIS. The alternatives are listed
in the following table:

Alternative # Alternative Description
1 Desigr_1ate the entire petition area as unsuitable for surface coal mining
operations.
5 Do not designate any of the area as unsuitable for surface coal mining
operations.
3 Designate parts of the petition area as unsuitable for all or certain types
of surface coal mining operations.

Scoping Process:

OSM prepared a Notice of Intent in the Federal Register (76 FR 6825) to request public
participation in determining the scope, alternatives and other significant issues relating to the
preparation of the PED/EIS. A Federal Register was published on February 8, 2011. OSM also
provided public notice in the Tennessee Administrative Register, and that announcement was
published on February 3, 2011.

On February 23, 2011, OSM mailed 794 notices to the petitioners, interested State and Federal
agencies, landowners, intervenors, and other interested parties to announce the date, time and
place for the scoping meetings. The general public was notified via legal announcements for the
receipt of public comments in accordance with 30 CFR 764.15(b)(2) of the federal regulations.
The newspaper advertisements were placed once a week for two consecutive weeks in the local
newspaper of the petition area. Scoping meetings were held in three of the four counties of the
petition area.

Notices of the scoping meetings were advertised by other media outlets. Several special interest
groups and organizations published announcements in their newsletters, websites, and through
social networking services. Statewide newspapers in Nashville, Knoxville and Chattanooga
provided articles related to the meetings in addition to coverage on local news, WVLT Channel
8, in Knoxville.



The following table contains information regarding the newspapers and publishing dates for the
meetings:

Newspaper Date Published

February 27, 2011
March 6, 2011
February 24, 2011
March 3, 2011
February 23, 2011
March 2, 2011
February 24, 2011
March 3, 2011
February 27, 2011
March 6, 2011

Clinton Courier News

Lafollette News

Morgan County News

Scott County News

Knoxville News Sentinel

The public meetings were held in Scott, Campbell and Anderson Counties. The meeting
locations, number of attendees and speakers are listed in the following table:

MEETING LOCATIONS DATE SPEAKERS ATTENDEES
Huntsville Middle School March 8 , 2011 17 66
Lafollette Middle School March 10, 2011 40 164
Oak Ridge High School March 15, 2011 24 81

Many of the speakers at the meetings identified their preferred alternative and the majority
expressed the need for an EIS to evaluate the petition area. In addition to the oral comments
presented at the meetings, written comments were received and evaluated. Permanent records
for each meeting were prepared using a court stenographer.

Public Comments Submitted:

In addition to requesting that written comments be submitted during the open comment period
from February 3, 2011 to April 14, 2011, we accepted written comments at each of the scoping
meetings as well as by mail and by e-mail.



A total of 25,675 comments were received from the following sources:

Type of Comments Submitted Number of Comments Submitted
E-mail 25,639
Mail 27
Hand Delivered 9

As listed above, a large number of comments were received via e-mail at the
TNLUM@osmre.gov account.

These comments were characterized as follows:

1) 25,116 messages submitted as a duplicate form letter;

2) 333 messages submitted via excel spreadsheets by the Statewide Organization for
Community eMpowerment (SOCM); the spreadsheets listed each individual’s
comments and,

3) 226 messages submitted by other interested individuals and other concerned
entities/organizations that appeared unique in origin.

The following procedure was used to process the comments from the public and government
contributors:

1)

2)

3)

4)

All comments were tracked and logged into the administrative files.

All written and oral comments (from transcripts) were reviewed by OSM technical
specialists in the Knoxville Field Office.

Comments were grouped into topical categories according to the subject matter for
consideration in the analysis of the PED/EIS.

The comments within each of the topical categories were then summarized. This
collective summary is included as Attachment A.

All comments will be considered in the scoping process for the preparation of the PED/EIS. All
comments including a representation of duplicative comments will be filed in the administrative
record for this petition.


mailto:TNLUM@osmre.gov

Attachment A: Categories for Scoping Comments

Category Major Themes of Scoping Comments

e Verify the number of acres owned by the State (127,000 acres) and, verify the number of acres given under

Acquired Property easement rights for the conservation initiative. What is the acreage for the petition area?

e The State and Federal Government should purchase the area and the coal they seek to lock up, preventing
the production of energy to our country.

e The Nature Conservancy (TNC) believes its current financial investment of $10 million and its ability to
raise the necessary public capital to retire the debt would be protected by implementing the State’s petition
to classify the petition area as Unsuitable for Surface Mining.

e OSM should consider reviewing all legal agreements made between the State and the mineral owners.

Air Quality
Including
Visibility e Determine the need to assess air impacts.

e Evaluate the impacts of mine dust pollutants from blasting, coal truck traffic, mining equipment, etc.




Biology

OSM needs to do an EIS because the petition is sufficiently significant and covers a significant portion of a
biologically valuable part of Tennessee. The lands subject to the State’s petition have been identified by the
State of Tennessee’s Comprehensive Wildlife Strategy and TNC’s Cumberland/Southern Ridge & Valley
eco-regional planning effort as a priority action area, ranking high or very high for both aquatic and
terrestrial biological diversity.

The wildlife management areas are rich in biodiversity; mining would destroy this important habitat and
make the protection and preservation of the area impossible.

OSM should analyze long-term benefits of intact ridge lines versus the fragmentation of habitat on
biological communities.

Consider the findings of the previous Flat Fork Creek unsuitability petition regarding the impacts to a
biologically important reference creek in a heavily-mined area.

There is recent evidence to suggest that biodiversity declines in aquatic animals are related to increases in
specific conductivity in streams draining coal mine areas.




Ecology

Evaluate the potential impacts of mining on stream biology, the biodiversity and other organisms that may
exist within the wildlife management area (WMA\). Evaluate ecologically significant or critical areas under
Federal ownership/jurisdiction.

Review all reputable, peer-review studies, other than those funded by the coal industry, show that
considerable ecological, economic and public health damage is proximately caused by coal mining
activities.

The lands included in the petition area constitute an ecological treasure and ecological treasures offer great
potential for tourism, which when actualized will result in substantial renewable revenues as opposed to
finite revenues that are terminated when the natural resources are depleted.

If you protect the habitat of the Cerulean Warbler in the petition area, you will also protect the habitats of
many other species that are ecologically important.




Economics

Mining over the years has created jobs for the local people. Unemployment in the Huntsville area is one of
worst situations in the State and Nation.

Tennessee’s watersheds are becoming just as much an economic importance as energy resources to the
State.

The Tennessee economy depends on a healthy water supply and water resources from surrounding
watersheds for future economic growth and job creation in rural communities in the Tennessee coal fields.

It is a shame to waste or avoid using the coal energy resources in our back yard when our whole country
needs energy at a reasonable cost to the consumer.

Coal provides approximately 60% of our electricity.
The coal industry has always created taxes, both for our local government and the State government.

The citizens of Morgan County believe that lack of property control by the State is one of the factors that
contribute to their county’s lack of economic development and growth.

Scott County unemployment at the end of 2010 was 20.4 percent, the highest in the State. Responsible
mining can reduce that rate.

Evaluate the impact to privately-held lands adjacent to any lands designated unsuitable for mining

Review the following documents “U. S. Energy Information Administration; Independent Statistic and
Analysis — Domestic and Foreign Distribution of U.S. Coal by State of Origin, 2009 and “The impacts of
Coal on the Tennessee State Budget.”




e Evaluate the natural environment between the habitats, living resources, and the residents in the petition

Ecosystem area.

e Evaluate the value of mature hardwood forest in the ecosystem.

e Environmental Justice is a NEPA requirement and must be evaluated.

Environmental

Justice e Evaluate the potential impacts that surface mining will have on low income communities in the vicinity of

the petition area; community and regional growth and; current population trends of the local communities.




Esthetics and
Viewsheds

Evaluate the impacts of surface coal mining on pristine areas, breath taking vistas, and

analyze long-term benefits of intact ridge lines and viewsheds including the Cumberland Mountain State
Park.

While a reclaimed mountain is certainly better than one laid bare and abandoned, a reclaimed mountain
looks like an interstate median with sediment ponds and rock gullies. It's not even remotely similar to a
God-made mountain.

The petition claims that mining would distract from the recreational value of the Interstate 75 corridor
described as a popular scenic drive for tourists as it bisects Royal Blue WMA.. In fact, the views from 1-75
depict prelaw orphan mining high walls that can be corrected if re-mining permits are continued.

Runners in an annual organized trail race on the Cumberland Trail through the North Cumberland WMA
appreciate the sense of remoteness that can’t be found in many places. They prefer running through mature
forests and not through clear cut areas where new highwalls can be seen. They have been thrilled to see elk
and bobcat. The race couldn’t be done without the nice viewsheds.

| rarely climb all the way to Frozen Head Tower on a clear day because the views of the nearby ridges
mangled by mining are depressing.

Vi




Forestland

Evaluate how mining encourages clear cutting and destroys forestlands and the existing diversity.
Consider placing restrictions on tree cutting.

Evaluate the negative impacts of forest fragmentation.

Evaluate the forest composition, the age classes and the succession stages of the trees in the WMA.

Deforestation and blowing off the tops of mountains is not appropriate use of the land. The process leaves
behind a barren wasteland that will never be useful again.

The petitioner assumes that surface mining “destroys the forest” but, does not take into account successful
efforts by OSM to address this concern through use of the forest reclamation approach.

Reclamation of mined land leaves the land in better condition than logging.

Analyze the connectivity of the forest at edges; forest composition, age classes, and successional stages; and
the impacts of invasive plants and insects, particularly on mine sites.

Assess the impact on non-timber forest resources such as roots and herbs.
Consider the loss of marketable timber and high-quality timber growing on ridge tops.

Miners in Tennessee are the number one planters of hardwood forests.

Vil




Fragile Lands

Evaluate the impacts of surface coal mining on pristine areas seen from viewsheds and potential impacts to
the Cumberland Trail State Park.

The petitioner lists the Cumberland Trail State Park as a fragile land, but surface coal mining operations are
already prohibited in public parks by virtue of SMCRA section 522(e)(3).

The petitioner fails to demonstrate that the petition area contains fragile lands that will be significantly
damaged by mining.

Geology

There is need to assess the geologic data collection and analysis for acid and toxic forming materials found
in the petition area.

Conduct o extensive geological studies because of numerous landslides in post-law surface mines, including
Smoky Creek and Lawson Mountain, which are right along the Cumberland Trail.

From a slope stability standpoint, assess the risks and benefits of leaving ridge lines intact both in the
petition area and in downstream areas.

Analyze the geologic and tenable character of soil, rocks, and minerals in the petition area, including the
potential for creation of acid-mine drainage and toxic pollutants such as selenium and other known
constituents of coal and the rock layers above and below the seams.

OSM must evaluate the amount of coal deposits that would be unattainable if the Petition is granted.

Vil




Historic and
Cultural
Resources

Evaluate the long and short term impacts of mining on any monuments, archaeological sites historic site(s)
and land(s) of native Americans national landmarks etc., located within the WMA, and the local community.

Located within the petition area.

There are 9 recorded archaeological sites within the proposed tracts. Seven (7) are prehistoric in nature; one
(1) site has both prehistoric and historical remains.




Hydrology

The need to assess the ability of surface coal mining to protect from “material damage to the hydrologic
balance outside the permit area” from long and short term impacts. Section 510(b) (3) demands that the
agency make an affirmative finding that the proposed mining will not cause material damage including

flooding. As such more extensive baseline hydrology data should be collected for the petition area.

Designating all of the petition area unsuitable for mining would support the Connecting the Cumberland
project and help ensure that the 27,000 Tennessee residents who depend on drinking water from the New
River and Emory River watersheds (Tennessee and Cumberland River basins and further downstream) will
not be threatened by mining pollution by sedimentation and acid mine drainage caused by runoff from
surface mine steep slope coal extraction.

There are water bodies within the affected region identified by the State of Tennessee as being impaired and
listed on the State’s 2008 303(d) list requiring that draft Total Maximum Daily Load (TMDLs) studies be
developed.

Permit applications are site specific and require considerable engineering to meet the current OSM
regulations. Consider an alternative where re-mining operations can occur. Surface coal mining in
compliance with all laws that used contemporary mining methods will not impact water quality but can
improve waters impacted by previous mining.

OSM needs to analyze the streams draining the petition area for the potential for acid mine drainage,
discharges with selenium, elevated levels of total dissolved solids, and excessive sedimentation to be created
from at surface mines. Consider the potential for water percolating through mine sites to bypass the ponds
and enter the stream below the mine site.

The EIS should address potential water quality changes with mining within the petition area and the effects
on aquatic resources of the Big South Fork and Obed River.

New River and Clear Fork along with other tributaries and the main stem Big South Fork in the National
River and Recreational Area (NRRA) are listed as Critical Habitat.

The entire Obed WSR system has been designated as critical habitat for the spotfin chub under the

endangered Species Act. y




Land Use

Evaluate the impacts of mining on the existing conservation efforts and the future land use plans.
Evaluate the environmental impacts from oil and gas drillings, forestry operations, and road construction.

Determine if the recreational, scenic and economic values of our property would be diminished by surface
mining on the surrounding tracts.

Surface mining of surrounding lands would significantly damage the conservation values of TNC’s property.

The EIS should evaluate the impacts on prime farmland in the petition area. The EIS should evaluate the
activities that precede or are an integral part to mining such as clear cutting, haul roads, tipples, processing
plants, waste impoundments, real estate development, and industrial development. (move to land use)

Xl




Mining and
Reclamation

Evaluate the impacts of allowing all or certain types of mining operations in the petition area and
compatibility with the State’s Conservation Plan including the “Connecting the Cumberlands” conservation
project.

Assess mining company’s ability to reclaim.

Evaluate the impacts of mining on prime farmland, returning lands to the original elevation and
configuration, in steep slopes.

Evaluate the number of previous and existing mining operations in the petition area and identify any
significant impacts.

Evaluate the value and impacts of roads and access to most of the WMA which are enjoyed by the public.

Some areas should not be mined near branches and unstable areas, but banning all surface mining will not be
in the best interest of the landowner.

Mining is already occurring in the petition area, and is being carried out in accordance with SMCRA.

Designation of lands unsuitable for mining would prevent the re-mining of abandoned mine land and the
reclamation of miles of orphan high walls.

Ninety-five percent of the coal mining in Tennessee is re-mining, which results in the reclamation of
exposed abandoned highwalls, improves water quality, and provides for reforestation and vegetation for
wildlife.

The findings of OSM’s 1985 EIS are still valid. Cumulative topographic impacts to the region would be
largely beneficial because a large percentage of mining would occur on un-reclaimed benches that would at
least partially be restored to pre-mining topography. Re-mining would result in an overall reduction in
sediment discharge and acid mine drainage.

Re-mining of abandoned mines results in reclamation of abandoned mine highwall that are safety hazards to
hunters and hikers.

Prelaw benches have increased the valye of my land because hunters camp on the flat areas; I am
considering constructing cabins on the benches that |1 would rent to hunters.




Mining and
Reclamation

cont’d

Implementation of the regulations adequately protects the environment.
Mines in Tennessee are under bonded, and as a result areas are not restored when operators walk away.

Impacts of mining the Tennessee Valley Authority (TVA)-owned coal will not likely occur because TVA
never issued an EIS on the Kopper’s Deposit and because it has announced its intention to retire 4,000
megawatts of coal-fired generation.

OSM must take into consideration that contemporary mining practice does not leave highwall, un-reclaimed
surfaces and polluted water.

OSM must consider the amount of coal in the Petition area subject to re-mining.
Considerations should be given to the adverse impacts of the inability to re-mine.

The elimination of mining in the Petition area will stop the post-mining land use planning currently
underway in coordination with TWRA and other entities.

Coal mining companies are the only answer for reclaiming abandoned coal mines and highwalls. The State
of Tennessee does not have the funds to do so. The SMCRA abandoned mine land fund will not be
adequate to reclaim these lands if we're not buying coal because AML money comes from a fee levied on
mined coal.

Analyze whether mining practices and available restoration technology are adequate to protect people and
watershed ecosystems from potential short- and long-term adverse impacts.

Xl




e The residents of Tennessee do not want mountaintop removal allowed on our sensitive public lands and it is
Mountaintop not worth the environmental degradation that will occur.

Minin . . . : : -
g e Until the time when these mined properties are all used for something beneficial, | would support to revoke
permits on all mountaintop mining, cross ridge or other mines where the land is permanently destroyed.

e Documented literature shows that mountaintop removal causes adverse hydrological effects to streams 1,000
times greater than the model OSM allows coal companies to use for permit applications.

e Mountaintop removal mining is destructive not only to land and water but also to people living in coal
communities. It destroys upper reaches of streams and causes pollution below.

e Mountaintop mining is not occurring in Tennessee.

e Valley fills, usually prevailing on mountaintop mining operations, are almost nonexistent here because of
the stringent regulations already in place.

e OSM must consider that Tennessee law already prohibits mountaintop removal mining.

e Evaluate the impacts of noise and vibrations from blasting; and, evaluate the noise generated from coal truck

Noise and Ground traffic, mining equipment, etc.
Vibration

XV




Public Health and
Safety

Evaluate the impacts of blasting, exposed highwalls and mining equipment on public health and safety.
Evaluate the impacts of mining on public/community facilities and services available in the WMA.

The EIS must consider the imminent danger to inhabitants of the urbanized areas, cities, towns, and the
communities in the petition area.

Consider all reputable, peer-review studies, other than those funded by the coal industry, show that
considerable ecological economic and public health damage is proximately caused by coal mining activities.

Recreation

Evaluate the impacts of mining in the petition area on recreational activities (hunting, fishing, hiking, biking,
sight-seeing, camping, bird-watching, ATVs, and many other sports and activities offered in the wildlife
management area.)

Evaluate the impacts of mining with the protection afforded to the Cumberland Trails State Park.
Evaluate the impacts of mining on the existing aquatic resources, commercial and recreational fishing.
Evaluate the restoration of areas used for spiritual values of our Cumberland Mountains.

The analysis must include areas outside the petition area, including the Cumberland Trail State Park,
Frozenhead State Park and Recreation Area, and Big South Fork National Park and Recreation Area.

Commenter submitted the following document for review, “State-Level Economics Contribution of Active
Outdoor Recreation — Technical Report and Methods of Findings.”

The Smokey Mountain Hiking Club, based in Knoxville, TN, has over 600 members. They sponsor outings
in the petition area on the Cumberland Trail between Lafollette and Smokey Branch. This hiking club is one
of the largest and most active outdoor recreation and conservation groups in the area.

bY




Sedimentology

There is not a method to adequately control sediment loads into the “waters of the state.”
Mining releases both metals and sediment into watersheds.

The petition area is currently subject to heavy logging in which by itself is increasing sedimentation in
streams causing loss of habitat and creating unsightly clear cuts.

Sedimentation or water quality impacts related to coal mining runoff could affect the primary elements
considered important when delineating the Designated Critical Habitat for aquatic species.

Socioeconomics

The EIS must consider socioeconomic items.

There is a need to address the different financial cost and environmental cost in the petition area. Consider
the long and short term economic impacts that will affect the counties in Tennessee.

TN’s watersheds are becoming just as much an economic importance as energy resources to the state.
Hikers on the Cumberland Trail support businesses outside the park that would otherwise not exist.
The coal industry stimulates the economy through its employment of persons and payment of taxes.

Assess the full cost of coal and its threat on other economic activity (tourism, wildlife management, and
recreation).

County residents would lose revenue from a reduction in coal severance tax. In Campbell County alone,
property tax rates would have to be raised by 7 cents in order to recoup the $4,000 that's currently paid by
each coal miner.

XVI




Socioeconomics
cont’d

According to a National Park Service 2005 report, recreational activities such as hunting, camping, fishing,
and enjoying nature’s bounty in the area annually contribute $10 to $16 million to the economy. If the water
and land are destroyed by mining, these revenues will be lost.

Ecotourism plays in a sustainable future for the economy of Morgan County. That future will not happen if
the designated area does not receive the protections afforded by the OSM approval of this petition.

Tennessee’s coal production accounts for about $67 million in direct and indirect economic value.

Consider the “externalized costs” of mining, including road repairs, carbon dioxide levels in the atmosphere,
downstream clean up and restoration of streams, filtration systems for affected drinking water, oil and gas
drilling, and reduced real estate values.

Surface mining on petition ridge lines makes no economic sense when compared to the potential revenues
that can be derived from preserving these lands in a pristine and unspoiled state for tourism and recreation.

For every coal miner you put out of work, you put about 60 other people out of work when you consider
supporting industries and businesses

Assess the value of coal in the petition area and the coal severance tax that would be collected if the coal
were mined.

Campbell County can’t afford to lose any more jobs; in the absence of coal severance tax revenues, county
taxes would probably have to be increased.

Outside of government, coal companies are the largest single contributors to rural school systems in east
Tennessee. Without them, taxes would have to be increased.

Banning mining in the petition area would cause coal miners to lose their jobs and would cause the nearly 20
percent unemployment rates in surrounding counties to be even higher.

XV




Socioeconomics

Given the recent ownership transfer of National Coal Company properties and the subsequent termination of
115 or 120 coal miner jobs, the economic impact of designating the petition area unsuitable for mining
would not be all that great.

cont’d
Study the impacts outside the petition boundary, particularly on those municipalities and communities that
might eventually be gateway communities for a long-term recreational capability.
Study the long-term economic, social, and cultural impacts of transitioning the area, which is one of the
poorest in Tennessee, from the old boom-and-bust cycles of resource extraction to a more sustainable level
of economic activity that would be generated by tourism and recreation.
Soil Evaluate the need to assess soils impacts in the petition area.
OSM must take into consideration that Tennessee prohibits deposition of overburden as fill in valleys and
Streams headwater streams.

The Tennessee coal mining laws already prohibits mining through streams and the removal of coal within
100 feet of a stream.

The petition area is currently subjected to heavy logging which by itself is increasing sedimentation in
streams causing loss of habitat and creating unsightly clear cuts.

An environmental impact statement should be prepared that analyzes the importance of headwater streams in
watersheds.
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Threatened and
Endangered
Species

Assess the potential impacts of coal mining on are at least 24 animal species listed as endangered or
threatened found on lands subject to the State’s petition (including the Cerulean Warbler, Gray Bat, Indiana
Bat Cumberland Bean, Cumberlandian combshell, Cumberland elktoe, Oyster mussel, purple bean and tan
riffleshell endangered fish (Duskytail darter, Blackside Dace, Spotfin Chub and the Cumberland Darter).

Included within the Petition area are several other species (Cumberland Dusky Salamander, Ashy Darter,
Cerulean Warbler, Golden-winged Warbler, Eastern Small-footed Bat, Northern Long-eared Bat and
Rafinesque’s Big-eared Bat).and other sensitive species.

OSM and FWS have signed a biological opinion which clearly states that surface mining operations
conducted in accordance with SMCRA are not likely to result in the destruction or adverse modification of
designated or proposed critical habitat.

Mining has impacted vulnerable species in the Big South Fork, the park with the greatest number of
threatened and endangered species of any park in the country.

Investigate the effect of the petition on the integrity of the forest area because it is one of the global hot spots
for biological diversity and harbors rare and declining species that are dependent on forest interior habitat.

The Cerulean Warbler has declined about four percent per year for the past 60 years. The Cumberland
Mountains are by far the best habitat for this bird on earth. A petition was filed under the Endangered
Species act to list the Cerulean Warbler as threatened and endangered. This species was not listed, but it is
likely that another petition will be submitted.

The area covered by the Lands Unsuitable for Mining Petition (LUMP) potentially supports one endangered
and two threatened plants (Cumberland sandwort, Cumberland rosemary, and the Virginia spiraea).

The area covered by the LUMP potentially supports two endangered bats (Gray Bat and the Indiana Bat).
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Tourism

There is a need to assess how mining will impact tourism and the economy in the State of Tennessee.

The Connecting the Cumberlands project added 50,000 acres of new lands for public access. Visits to
Frozen Head State Park increased by more than 20 percent during August 2009 to September 2010.

Assess impacts to recreationalists who enjoy the scenery and also hunting and fishing.
For every dollar spent in a State park, 37 are returned to the economy around the park from tourism.

Tourism will promote a sustainable economy if the vistas and waters are protected, but they might not
continue if mountaintop mining occurs.

There are substantial revenue and jobs derived from tourism through the preservation of an intact landscape
of the North Cumberland Plateau, including the Big South Fork, Obed Wild and Scenic River, Cumberland
Trail State Park, and Frozenhead State Park and Natural Area.

In east Tennessee, the number one employer is tourism. In Campbell County, mining isn’t even in the top

30.
Preserving Cerulean Warbler habitat promotes tourism.

Last year, runners from 11 States participated in an annual trail race that starts in Caryville and uses the
Cumberland Trail and the North Cumberland Wildlife Management Area and economically benefit this area.

Wetlands

Any impacts to wetlands or other sensitive aquatic resources should be clearly defined.
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e Evaluate the long and short term impacts of surface mining on wildlife habitat (including elk, fish,

Wildlife migratory birds and implementation of the State’s wildlife habitat plan.

Protection . : . " :
e The petitioner fails to recognize the opportunities that are generated through the reclamation process that
result in reclaimed coal mining lands supporting elk.
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Wildlife
Protection

cont’d

Wildlife continues to flourish in the area and is not driven out by mining. Mining creates edge boundaries
and cover for most wildlife.

Habituate for species targeted by the conservation effort requires significantly larger tracts of un-fragmented
forested habitat.

The Nature Conservancy (TNC) has been engaged in a long-term habitat conservation planning efforts with
the Tennessee Wildlife Resources Agency (TWRA) and local government for the Connecting the
Cumberlands area.

The EIS must consider evaluating any land use listed as Wildlife Refuge Areas.

Assess impacts on vulnerable resident and migrant species, including the Cerulean Warbler whose numbers
have plummeted precipitously and whose core breeding habitat is located in the petition area. The petition
area supports the highest nesting density of Cerulean Warblers anywhere in its breeding range.

In the petition, there are no presentations of fact or evidence that surface coal mining in the petition area is
incompatible with conservation goals of the State. By its own admission, the State does not have a wildlife
plan.

Surface coal mining on Hatfield Knob created elk, turkey, and deer habitat, and people from many States
enjoy viewing the elk there.

If the petition area is designated unsuitable for mining, unemployed miners will probably hunt the elk for
food and eliminate them.
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Width of Petition
Area

Designate as unsuitable for mining an area 1,000 feet wide on each side of the ridge lines.
Designate as unsuitable for mining an area wider than the petition’s 600 feet on each side of the ridge lines.

Consider a smaller petition area such as 300 feet which is the minimum buffer zone from a National Park, or
100 feet the distance SMCRA specifies for stream buffer zones. The Petition area is not properly defined.
The Petition area not only encompass what appears to be ridge lines, but also streams, valleys, and features
that under any contemporary definition of “ridge” would not be included.

Other

Evaluate the “The New York Times” article “My Polluted Kentucky Home.” and Article: “Death of a
Mountain” Radical strip mining and the leveling of Appalachia.

Implement a plan to reclaim coal mines or previous disturbances located in the New River watershed.

The State purchased the Northern Cumberland WMA years ago, but did not purchase the mineral rights of
that property. Granting the petition without proper compensation is illegal and in violation of existing
contracts and must be evaluated.

Consider the physical and psychological health of communities and the spiritual value of mountains.

There is no such thing as “clean coal,” mining creates as much greenhouse gas.
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RE:  Petition to Designate Certain Lands Within the North Cumberland
Wildlife Management Area and the Emory River Tracts Conservation
Easement, Anderson, Campbell, Morgan and Scott Counties, Tennessee as
Unsuitable for Surface Coal Mining Operations

Dear Mr. Bandy:

Enclosed please find a petition with exhibit on behalf of the State of Tennessee to
designate as unsuitable for surface coal mining operations the area within 600 feet of all ridge
lines lying within the North Cumberland Wildlife Management Area - comprised of the Royal
Blue WMA, the Sundquist WMA, and the New River WMA — and the Emory River Tracts
Conservation Easement, encompassing approximately 67,326 acres in Tennessee.

Sincerely,
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Elizabeth P. McCarter
Senior Counsel
(615) 532-2582

Encls.

Reply To: Office of the Attorney General, Environmental Division
P. O. Box 20207, Nashville, Tennessee 37202
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BEFORE THE U.S. DEPARTMENT OF THE INTERIOR
OFFICE OF SURFACE MINING

In re Designation of Certain Lands
Within the North Cumberland

Wildlife Management Area and the
Emory River Tracts Conservation
Easement, Anderson, Campbell, Morgan
and Scott Counties, Tennessee as
Unsuitable for Surface Coal Mining
Operations.

N N N Nt N s e’

PETITION

Petitioner, the State of Tennessee , in accordance with section 522 of the Surface Mining
Control and Reclamation Act of 1977, 30 U.S.C. § 1272 (“SMCRA?”), petitions the United States
Department of the Interior, Office of Surface Mining (“OSM”), to designate as unsuitable for
surface coal mining operations the area within 600 feet of all ridge lines lying within the North
Cumberland Wildlife Management Area (“WMA™) - comprised of the Royal Blue WMA, the
Sundquist WMA, and the New River WMA (also known as the Brimstone Tract Conservation
Easement) — and the Emory River Tracts Conservation Easement [hereinafter referred to as the
“petition area’], encompassing approximately 67,326 acres. ’

In 2007, the State of Tennessee completed an ambitious conservation project, referred to
as “Connecting the Cumberlands,” which resulted in the protection of new public lands that
connect to the existing public lands of the Royal Blue WMA, Sundquist WMA, and Frozen Head
State Park and Natural Area. The project, located in Scott, Campbell, Anderson, and Morgan
Counties, provides public access rights on approximately 127,000 acres and is the largest

conservation transaction in the state since the creation of the Great Smoky Mountains National

! A map of the petition area is included in Exhibit A.



Park in the 1930s. In Governor Bredesen’s words, the project gave the state “a rare, once-in-a-
lifetime opportunity to protect ecologically significant woodlands on a large scale and make
them available for recreation [and] also help protect our air and water quality and wildlife
habitat, as well as the natural beauty and cultural heritage that make our state uniquely

2 He further described the project as an investment that will support tourism and the

Tennessee.
economies of some of the state’s most rural areas, “while at the same time ensuring this land is
protected for the benefit of Tennesseans for generations into the future.”

SMCRA was enacted, in part, to “establish a nationwide program to protect society and
the environment from the adverse effects of surface coal mining operations” and to “assure that
the rights of surface landowners and other persons with a legal interest in the land or
appurtenances thereto are fully protected from such operations.” 30 U.S.C. §1202(a), (b).
Congress recognized that all surface mining operations, regardless of the permitting requirements
and performance standards in place, inherently have adverse social, economic, and
environmental effects.”  Accordingly, Congress enacted section 522, specifically recognizing
that in some circumstances “coal surface mining should give [way] to competing uses of higher

benefit.”’

As the petition shows, protecting the conservation values and recreational values of
the public lands for the benefit of generations to come is a “higher benefit” that should prevail

over surface coal mining.

? Press Release, Tennessee Department of Environment and Conservation, Bredesen Celebrates Historic Land
Acquisition for Tennessee (Nov. 8, 2007), available at

http:/www state.tn.us/environment/news/release/2007/Nov/cumberlands.shtml.

“1d

¥ See U.S.C.§ 1201(e) (finding that effective and reasonable regulation of surface coal mining operations will merely
minimize “the adverse social, economic, and environmental effects of such mining operations™).

° U.S. H.R. Rep. No. 95-218, at 94 (1977); see also Areas Unsuitable for Surface Coal Mining, 48 Fed. Reg. 41312,
41312 (Oct. 14, 1983).
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Section 522(c) of SMCRA allows any person having an interest which is or may be
adversely affected by surface coal mining to petition to have an area designated as unsuitable for
surface coal mining operations. 30 U.S.C. §1272(c). The SMCRA regulatory program for
Tennessee 1s set out at 30 C.F.R. Part 942. In addition, 30 C.F.R. Parts 942.762 and 942.764
incorporate by reference OSM’s criteria and procedures for considering a petition to designate
non-federal lands as unsuitable. Under section 522(a)(3), OSM has the discretion to designate an

area as unsuitable if such operations will:

A) be incompatible with existing State or local land use plans or programs;

B) affect fragile or historic lands in which such operations could result in
significant damage to important historic, cultural, scientific, and esthetic values and
natural systems;

C) affect renewable resource lands in which such operations could result in a
substantial loss or reduction of long-range productivity of water supply or of food or

fiber products; or

D) affect natural hazard lands in which such operations could substantially
endanger life and property.

30 U.S.C. §1272(2)(3)(A)-(D).

Petitioner urges OSM to designate the petition area as unsuitable for surface coal mining
operations based on the first two statutory criteria above because:

1)  Surface mining operations in the petition area would be incompatible with the
conservation goals of Tennessee’s “Connecting the Cumberlands” project, as well as with
various state land use plans, programs and strategies that govern and set goals for the lands
within and downstream of the petition area, including Tennessee’s Comprehensive Wildlife
Conservation Strategy, the Management Plan for the Royal Blue WMA, the Management Plan

for the Sundquist WMA, and the Tennessee State Recreation Plan. These plans have at their

-
&,



core the preservation and improvement of wildlife habitat and recreational opportunities, and
these goals would be seriously compromised by the inherent impacts of surface mining
operations in the petition area; and

2) Surface mining operations in the petition area would significantly damage the natural
systems and esthetic, recreational, cultural, and historic values of the ridge lines and their
viewsheds that exist within these fragile lands, including the Cumberland Trail State Park, which
traverses four counties within the petition area. ~ The public is attracted to an intact landscape
with the opportunities for hunting and wildlife viewing that such a corridor offers and surface
mining in the petition area has the potential to destroy both the viewsheds and vital habitat for
numerous sensitive species that exist in the petition area.

Although this petition does not otherwise discuss the criterion relating to the long-range
productivity of a water supply, it is important to note that the State of Tennessee expressly
recognized the protection of water quality in the New and Emory Rivers as one of the benefits of
the “Connecting the Cumberlands™ project. These rivers provide water for more than 27,000

Tennesseans in nine communities including Harriman, Kingston and Rockwood. ®

Petitioner’s Contact Information

1. Tennessee Wildlife Resources Agency
Aubrey D. McKinney, Chief of Environmental Services
Ellington Agricultural Center
P. O. Box 40747
Nashville, Tennessee 37204
615-687-6577
e-mail: Dave.McKinney(@tn.gov

¢ See TDEC, North Cumberlands Acquisition; Public Benefits, available at
http://tennessee.gov/environment/northcumb/benefits.shtml (last visited June 1, 2010).
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2 Tennessee Department of Environment and Conservation
Paul Schmierbach
Environmental Program Manager
Knoxville Field Office
3711 Middlebrook Pike
Knoxville, Tennessee 37921
865-594-5529
e-mail: Paul.Schmierbach@tn.gov

Identification of the Petition Area

This petition seeks an unsuitability designation for all ridge lines lying within the North
Cumberland WMA and the Emory River Tracts Conservation Easement (“Emory Tracts™). The
North Cumberland WMA is the umbrella WMA created as a result of the 2007 “Connecting the
Cumberlands” conservation project, consisting of the existing Royal Blue and Sundquist WMAs
and the newly created New River WMA (also referred to as the Brimstone Tract). For clarity
and ease of reference, this petition refers to the individual land units that comprise the North
Cumberland WMA by their original or “unit” names—the Royal Blue WMA, the Sundquist
WMA, and the New River WMA. The petition area includes approximately 600 feet on either
side of the ridge lines within the North Cumberland WMA and the Emory River Tracts
Conservation Easement encompassing approximately 67,326 acres in parts of four counties in
Tennessee -- Anderson, Campbell, Morgan and Scott. The petition area is within the South Fork
of the Cumberland, the Clear Fork of the Cumberland, and Upper Clinch watersheds, but does
not include any areas where there currently is acid mine drainage to waters of the state. A
Geographical [nformation Systems (“GIS”) map of the petition area is attached to this petition as

Exhibit A.


http:Paul.Schmierbach(a),tn.gov

OSM’s public records reveal that since 2005, the agency has issued numerous new
mining permits for surface coal mining operations in the petition area. Further, the Tennessee
Valley Authority (“TVA?”) still has under consideration a plan for managing its coal reserves
underlying the Royal Blue WMA due to the increase in market demand for high-sulfur coal.” In
2003, TVA estimated that approximately 70 million tons of recoverable coal, including 28
million tons from surface mining and 42 million tons from deep mining, exist under the Royal
Blue WMA.® In 2008, National Coal Corporation estimated the amount of recoverable coal
beneath the Sundquist WMA to be at least 30 million tons.” These estimates, together with the
number of surface mining permits already granted, as well as the mining infrastructure being put
in place throughout the petition area, indicate ongoing and continued surface coal mining

operations in the petition area for the foreseeable future.

Identification of Petitioner’s Interests and Statement of How Surface Mining of the Area
May Adversely Affect Those Interests

Petitioner, through the Tennessee Wildlife Resources Agency (“TWRA™), has full
jurisdiction over the management, protection, propagation, and conservation of wildlife in
Tennessee.'’ Toward these ends, TWRA manages lands and waters suitable for game, birds, fish
and fur-bearing animal restoration, propagation, and protection, including the Royal Blue and
Sundquist WMAs that comprise a portion of the North Cumberland WMA. Historically, surface

mining within the New River watershed has adversely affected the Royal Blue and Sundquist

" Tennessee Valley Authority, Notice of Intent, Environmental Impact Statement: Koppers Coal Reserve
Management Plan, 68 Fed. Reg. 26,371 (May 15, 2003).

¥ Id. at 26,372.

° Dave Flessner, Legislators debate higher taxes, controls as strip mining rebounds, Chattanooga Times Free Press
(April 7, 2008), available at http://www.timesfreepress.com/news/2008/apr/07/legislature-debates-higher-taxes-
controls-strip-mi/?print.

19 See Tenn. Code Ann. § 70-1-301.
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WMAs through sediment loading, acid mine drainage and other impacts. Based upon recent
trends at surface mining operations that have been fully regulated pursuant to the requirements of
SMCRA, the impacts that would occur as a result of continued and renewed surface mining
within the petition area can be expected to adversely affect the wildlife habitat within the New
River watershed and adjacent areas through alterations of the soil and geologic structure, an
elevated level of conductivity in surface water, noise, dust and vibration.

The cumulative impacts from past and current mining and, as discussed below, an
expected increase in surface mining in the petition area will significantly impair wildlife habitat
in the North Cumberland WMA through forest fragmentation, impacting pollution-sensitive
species and the natural values of these wildlife corridors. TWRA's interests likewise would be
threatened by damage to the recreational uses of the Royal Blue and Sundquist WMAs, both in
terms of hunting opportunities and wildlife viewing. Consequently, surface mining in the
petition area will adversely affect TWRA’s management interests in protecting and propagating
wildlife on these lands.

Petitioner, through the Tennessee Department of Environment and Conservation
(“TDEC”), manages numerous state parks and state natural areas encompassing 175,000 acres
across Tennessee. These include the Justin P. Wilson Cumberland Trail State Park (“CTSP”),
the state’s only linear park spanning 300 miles and traversing eleven counties in Tennessee,
among them Anderson, Campbell, Morgan and Scott Counties, which are within the petition
area.'' TDEC, through its Division of Recreation Educational Services, is also responsible for

providing assistance in the acquisition and conservation of land for recreational purposes,

including the 2007 “Connecting the Cumberlands™ project.

"' See TDEC , Tennessee State Parks, Justin P. Wilson Cumberland Trail State Park, available at
http://tennessee.cov/environment/parks/Cumberland Trail.

7
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Surface mining within the ridge lines of the North Cumberland WMA, created as a result
of the “Connecting the Cumberlands” project, can be expected to significantly impair
opportunities for public access and recreation within this unbroken core of protected land, which
includes nearly 130,000 acres of majestic hardwood forests, mountains and streams. Surface
coal mining operations in the CTSP, or within its viewscape, and other parts of the petition area
could damage important natural systems and the cultural and esthetic values of these fragile
lands, including various overlooks, viewsheds and gorges, thereby adversely affecting the
public’s experience of these important esthetic resources. TDEC’s interests would therefore be
threatened by damage to the viewscapes and recreational uses of the ridge lines in both the

Cumberland Trail State Park and the North Cumberland WMA.

Allegations of Fact and Supporting Evidence

I.  THE PETITION AREA SHOULD BE DESIGNATED UNSUITABLE FOR
SURFACE COAL MINING OPERATIONS BECAUSE MINING IN THE AREA
WOULD BE INCOMPATIBLE WITH EXISTING STATE OR LOCAL LAND
USE PLANS OR PROGRAMS WITHIN THE MEANING OF 30 U.S.C. §
1272(a)(3)(A).

A. Surface Mining in the Petition Area is Incompatible with the State’s Conservation
Plan for this Area as Reflected in the 2007 “Connecting the Cumberlands”
Conservation Project.

In 2007, Tennessee, in partnership with The Nature Conservancy and two conservation-
oriented timber companies, acquired a mix of fee title and conservation easements to more than

127,000 acres of land."* Tennessee describes the acquisition as a “once-in-a-lifetime opportunity

2 Tennessee Department of Environment and Conservation (“TDEC”), North Cumberlands Acquisition Fact Sheet,
available at http://tennessee.gov/environment/northcumb/facts.shtml (last visited August 18, 2010). The
conservation easements consist of 23,200 acres on the Brimstone tract and 18,875 acres on the Emory River tract.
The State also acquired the timber rights to the Sundquist WMA’s 75,000 acres of timber. /d. The State appropriated

8
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to protect majestic woodlands on the Northern Cumberland Plateau that include some of the most
important forests, mountains, streams and wildlife habitat remaining in North America. . . . The
‘landscape scale’ of this acquisition will . . . help preserve the purity of streams and rivers and

provide a natural corridor for wildlife . . . .*"

Further, “[o]ver the long term, establishing this
unbroken core of protected land has the potential to enhance life in Tennessee through increased
tourism, protection of unique forms of wildlife and their habitats, and opportunities for public

access and recreation.”*

The Tennessee Senate recently passed a resolution extolling the
virtues of the Cumberland Plateau and recognizing that its resources “represent valuable tourism
assets which can, with proper stewardship, development, and management,” contribute to local
economies, as well as to the quality of life in the region." Surface mining in the petition area
is incompatible with this resolve and with Tennessee’s goals for its 2007 “Connecting the
Cumberlands” land acquisition.

As the name “Connecting the Cumberlands” reflects, the acquisition connects the newly
acquired lands to the existing public lands of Frozen Head State Park and Natural Area, the
Royal Blue WMA, and the Sundquist WMA to create a large expanse of unfragmented habitat.'®
The Cumberland Trail also traverses Frozen Head State Park and Natural Area and Royal Blue
WMA, so the acquisition of this property provides an unbroken trail of approximately 90 miles
» 17

through public lands that maintain “the visual esthetics for future generations of trail hikers.

The wildlife corridor that was created amounts to “300 square miles of protected forestland for

$82 million out of a total estimated value of the project of $135 million. /d. The State’s investment is “the largest of
its kind in state history and the largest conservation appropriation by any one state in recent years.” /d.
' TDEC, North Cumberlands Acquisition Fact Sheet, available at
http://tennessee.gov/environment/northcumb/facts.shtml (last visited August 18, 2010).
14

Id
'* Tennessee Senate Joint Resolution No. 980, May 5, 2010.
' paul Kingsbury, Connecting the Cumberlands, The Tennessee Conservationist, January/February 2009, at 20 at
19, 22.
" Southern Cumberland Mountains: A TWRA Acquisition Priority, 2002, at 2.
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black bear, elk, white-tailed deer, turkey and numerous migratory songbirds such as the cerulean
warbler and the wood thrush.”'® The Nature Conservancy ranks this biologically rich area as the
eighth most important place in the world."

As the conservation easement documents indicate, one of the primary purposes of the

easements is to protect the land’s “Conservation Values,” which include “native flora and fauna

29

and the ecological processes that support them,” “threatened and endangered animal species and

99 &6, I3

other animals,” “neotropical migrant songbirds,” “wetland, riparian, and other aquatic habitats,”

520

and “biological diversity. All forest management activities are required to be compatible

with these purposes by emphasizing sustainable forestry principles, employing best management

»2l " The easements

practices, and establishing “special management” or “conservation zones.
establish these special conservation areas, including approximately 5,000 acres in the Brimstone
tract that are predominantly ridge lines, to protect habitats and natural communities that support
rare, threatened, or sensitive plant or animal species.”” The easements also require that the
grantor obtain certification of its forest management plan from the Forest Stewardship Council

(FSC), or have an alternative program that meets FSC standards and that is mutually agreed upon

by the grantor and the State.”

'® Paul Kingsbury, Connecting the Cumberlands, The Tennessee Conservationist, January/February 2009, at 19.

¥ TDEC North Cumberlands Acquisition; Public Benefits, available at
http://tennessee.gov/environment/northcumb/benefits.shtml (last visited August 18, 2010).

#0 Sustainable Forestry Conservation Easement, “Brimstone Property” at 7; Conservation Easement, Emory Tract at
1-3.

2! Sustainable Forestry Conservation Easement, “Brimstone Property™ at 19, 23 (discussing “Conservation and
Economic Objectives” and “Mandatory Forest Management Provisions™); Conservation Easement, Emory Tract at
14, 20 (discussing “Compliance with Forest Management Objectives™” and “Special Management Zones” or
“Conservation Zones™).

22 Sustainable Forestry Conservation Easement, “Brimstone Property” at 24 (discussing “Forest Management
Exclusion Zones™); Conservation Easement, Emory Tract at 6, 20 (discussing “Special Management Zones or
Conservation Zones”).

¥ Sustainable Forestry Conservation Easement, “Brimstone Property” at 20-21; Conservation Easement, Emory
Tract at 20-21.

10


http://tennessee.gov/environment/northcumb/benefits.shtml

Thus, the very purpose and vision of the State’s “Connecting the Cumberlands™ land
acquisitions are to ensure the integrity and protection of these public lands on a landscape scale
and to ensure that timbering is done on a sustainable basis, lessening forest fragmentation. The
Emory River tract consists of approximately 18,800 acres and is the subject of the conservation
easement between The Nature Conservancy, which owns the surface rights, and the State of
Tennessee. Clearly, the State’s policy for these public lands is to preserve them in large blocks in
order to protect habitat and diversity and to avoid landscape fragmentation.

While the sustainable timbering practices required by the easements can be carried out
consistently with the State’s wildlife conservation plans, surface mining in the petition area
cannot. Surface mining, together with the clear-cutting of forest that precedes it, directly
damages wildlife and wildlife habitat within, surrounding, and downstream from the mined
areas. Surface mining also fragments forests, directly conflicting with one of the State’s explicit
goals for the newly acquired areas. Such impacts occur even when mining is carried out in full
compliance with SMCRA’s permitting requirements and performance standards.

Surface mining operations in the petition area are also inconsistent with the State’s goals
of creating and enhancing recreational opportunities. The Commissioner of the Tennessee
Department of Environment and Conservation (“TDEC”) stressed that the project would
“Increase recreational opportunities such as hunting and fishing, as well as hiking, biking,

3324

horseback riding and wildlife viewing. The State also repeatedly emphasized that all of the

more than 127,000 acres involved in the project would be open to the public.”® The acquisition

2 Press Release, Bredesen Celebrates Historic Land Acquisition For Tennessee, 8 Nov. 2007, available at
http://tn.gov/environment/news/release/2007/Nov/cumberlands.shtml.

% See, e.g., id While the conservation easements allow for some closure in areas of active forest management
where public safety would be threatened, they ensure that no more than 10% of the protected area will be closed at
any time, once again indicating the importance the State places on recreation. Sustainable Forestry Conservation
Easement, “Brimstone Property” at 29-30; Conservation Easement, Emory Tract at 26.

11
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also directly advances the State’s strategy, set forth in the Tennessee State Recreation Plan and
“Tennessee 2020,” a ten year plan for the future of Tennessee’s parks and landscapes, of creating
a Recreation Development Corridor in the Cumberland Plateau, Similarly, TWRA’s interests
in promoting the recreé.tional uses of the Royal Blue and Sundquist WMAs for hunting and
wildlife viewing will be enhanced by this new project. Thus, the impacts of surface mining in
the petition area, such as damage to scenic resources and viewscapes, noise, dust, and vibration,
would all directly conflict with the State’s plans for protecting the area for public recreation.
Finally, surface mining would undermine the State’s plans for sustainable economic
development. The State made clear that the “Connecting the Cumberlands™ acquisition would
not only preserve valuable natural lands but would also provide long-term support for local

: 7
(3001’101[1163.2

The keys to the State’s long-term, sustainable economic development plans are
preservation of the land’s natural and ecological values that attract tourism*® and management of
forests for the permanent provision of valuable products and local jobs.?  Unlike tourism and

sustainable forestry, surface mining provides only short-term benefits, siphons the majority of

profits out of the area, and leaves local communities with very few, if any, post-mining economic

% See TDEC, The Tennessee State Recreation Plan 2003-2008 at 28-31 (Feb. 2004), available at
http://tn.gov/environment/recreation/pdf/rec_plan_final.pdf; TDEC, Tennessee 2020; Vision for Parks, People &
Landscapes, at 105-06 (31 March 2010), available at http://www.state.tn.us/environment/recreation/plan/.

" Press Release, Bredesen Celebrates Historic Land Acquisition For Tennessee, November 8, 2007, available at
http://tn.gov/environment/news/release/2007/Nov/cumberlands.shtml (“We were able to . . . make investment that
will support tourism and the economies of some of our most rural areas, while at the same time ensuring this land is
protected for the benefit of Tennesseans for generations into the future.”’) (emphasis added).

** TDEC North Cumberlands Acquisition; Public Benefits, available at
http://tennessee.gov/environment/northcumb/benefits.shtml (last visited August 18, 2010) (“the diversity of the
Cumberland Mountains” is “a draw for hikers, bikers, camping and wildlife viewing”); TDEC, North Cumberlands
Acquisition Fact Sheet, available at http://tennessee.gov/environment/northcumb/facts.shtml (last visited August
18, 2010) (“[E]stablishing this unbroken core of protected land has the potential to enhance life in Tennessee
through increased tourism...”).

* TDEC North Cumberlands Acquisition; Public Benefits, available at
http://tennessee.gov/environment/northcumb/benefits.shtml (last visited August 18, 2010) (“Working lands provide
local jobs™); TDEC, North Cumberlands Acquisition Fact Sheet, available at
http://tennessee.gov/environment/northcumb/facts.shtml (last visited August 18, 2010) (“Conservation easements
present an opportunity to protect not only the properties themselves but also the economic benefits they generate for
local communities as working forests.”).
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opportunities.”® Surface mining damages the natural and scenic values that attract tourism and
destroys the forests that would provide a sustainable timber harvest.*’  For all of the above
reasons, surface coal mining conflicts with the State's vision and plans for the lands involved in

the “Connecting the Cumberlands” project.

B. Surface Mining in the Petition Area is Incompatible with the State Management
Plans for Wildlife Management Areas.

Surface mining in the petition area is incompatible with the state’s plans for its Wildlife
Management Areas. Under Tennessee law, a “wildlife management area” is a specific area
established “for the intensive management of both habitat and wildlife species for optimum
enhancement and use by both consumptive and nonconsumptive users.”> Although no
comprehensive management plan has yet been developed for the new North Cumberland WMA,
the Management Plan for the Royal Blue Wildlife Management Area (“Royal Blue Plan™)
currently provides guidance for a large portion of the WMA. As adopted in 1992, the Royal
Blue Plan provides that “proper wildlife management” is the “highest priority.”®  While the

Royal Blue Plan notes that mining has occurred and is envisioned to continue in the future,>® it

e See, e.g., Mountain Association for Community Economic Development, The Economics of Coal in Kentucky:
Current Impacts and Future Prospects, at 6 (25 June 2009) (“The top coal-producing counties have some of the
highest poverty rates in the region. . . So while mining employment is extremely important as a source of income for
individuals in coal-producing counties, the benefits of these jobs do not translate into prosperity for the region.”). A
recent study in Kentucky found that the coal industry actually costs the State nearly $115 million per year more than
it brings in. Mountain Association for Community Economic Development, The Impact of Coal on the Kentucky
State Budget, at 1 (25 June 2009), available at http://www.maced.org/coal/.

’! Recognizing the damage wrought by surface coal mining on forests, both conservation easements prevent such
mining by the Grantor. Sustainable Forestry Conservation Easement, “Brimstone Property” at 31. Conservation
Easement, Emory Tract at 10.

*2 Tenn. Code Ann. § 70-1-101 (42).

** Royal Blue Plan at 32.

* Id. at 6,23. Note, however, that at the time of the 1992 Plan there was only limited demand for the area’s high-
sulfur coal. /d. at 8. The development and installation of scrubbers to remove sulfur dioxide from coal-fired power
plant emissions regulated under the Clean Air Act has increased the demand for such coal, meaning that mining
could potentially occur at levels much higher than could have been envisioned by the Plan. See, e.g., Dave Flessner,
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also makes clear that mining must be environmentally sound and compatible with the wildlife-
centered uses for which the WMA was created.” The Royal Blue Plan notes that mining should
be limited to situations in which it can be done so as to ensure that wildlife habitat and water
quality are not adversely impacted.*® For numerous reasons discussed below, mining in the
North Cumberland WMA cannot meet these requirements.

Surface mining operations in the petition area will impair human recreational and
wildlife-viewing opportunities in the WMA. The Royal Blue Plan’s list of goals for the WMA

23 &L

includes providing opportunities for “wildlife enjoyment,” “plant and animal restoration,” “non-

wildlife associated recreation” and protection and management of “threatened and endangered

flora and fauna.”’

Similarly, the mission statement for the Sundquist Wildlife Management
Area (“Sundquist Plan”), provides that TWRA has a duty to manage and operate the surface area
for “Conservation and Recreation,” in a way that precludes development, sustains “a natural
hardwood forest through time” by prohibiting “conversion to plantations” and conserving
“biological diversity,” and provides public recreational opportunities. **  While both the Royal
Blue and Sundquist WMAs include timbering in their management plans, it should be noted that
neither plan allows clear-cutting on the massive scale that occurs with surface mining. Both
plans seek to protect habitat through controlled timber harvest and progressive forestry
programs.”’

As discussed below in Part II, impacts of surface mining will have obvious adverse

effects on wildlife enjoyment and wildlife viewing. Surface mining operations will degrade the

Legislators Debate Higher Taxes, Controls as Strip Mining Rebounds, Chattanooga Times Free Press (April 7,
2008).

%3 Royal Blue Plan at 32.

* Id at4-5.

7 Id at4.

*% Sundgquist Plan at 4.

¥ See Royal Blue Plan at 13, 25; Sundquist Plan at 4-5.
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scenic resources of the WMA and result in noise and dust, further lowering the area's recreational

0

value.” OSM has acknowledged the adverse effects of dust and noise on recreational use and

the “correlation between recreational satisfaction and high scenic quality for outdoor

recreation.””!

Thus, because surface mining operations in the North Cumberland WMA will
significantly damage the wildlife-and-recreation-based uses of the WMAs, such operations

would be incompatible with the State's goals for the WMAs and should therefore be declared

unsuitable.

C, Surface Mining in the Petition Area is Incompatible with the State Plans
for the Cumberland Trail, Tennessee Greenways and Trails Plan, and the

Tennessee State Park Plans.

Information since OSM’s January 13, 2006 Statement of Reasons (2006 SOR) on the
petition filed by private parties further demonstrates that surface coal mining operations in the
vicinity of the Smoky Mountain segment of the Cumberland Trail would conflict with the
protection afforded the Cumberland Trail State Park. In 2008, the Greenways and Trails
Advisory Council reiterated the national significance of the Cumberland Trail State Scenic Trail

and State Park and emphasized that the continued development and eventual completion of the

0 Flat Fork Statement of Reasons at 10 (“[S]urface coal mining operations would diminish the esthetic values of
proposed overlooks.™); /d. at 15 (“[S]urface coal mining operations would be expected to affect the visual and noise
quality of the . . . [a]rea, thus impacting the visitor's recreational experience.”); Fall Creek Falls Statement of
Reasons, 65 Fed. Reg. at 39183 (acknowledging that “noise, dust, and vibration” are inherent impacts of surface
mining operations in compliance with SMCRA); Fern Lake Watershed Statement of Reasons, 61 Fed. Reg. 49793,
49796 (finding that surface mining degrades visual quality even in non-pristine areas that have been subject to
earlier surface mining).

*! Flat Fork Statement of Reasons at 15. See Fall Creek Falls Statement of Reasons, 65 Fed. Reg. at 39187 (impacts
of dust and noise from surface coal mining operations in or near the Park would impair recreational use of Park land
and could have a negative impact on Park visitation, affecting the economic viability of the Park and the surrounding
area).
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*  Surface mining would frustrate the goals of

Cumberland Trail remains a priority of the Plan.*
the Tennessee Greenways and Trails Plan and conflict with the management objectives for
Tennessee State Parks.

The purpose of the Greenways and Trails Plan is to create an interconnected, accessible
network of greenways and trails across Tennessee, with the Cumberland Trail as the “backbone”
of this system.” Tennessee law requires that the Cumberland Trail, as a state scenic trail, be
located so as “to provide maximum potential for the appreciation of natural areas and for the
conservation and enjoyment of the significant scenic, historic, natural, ecological, geological or

7% Because the Cumberland

cultural qualities of the areas through which such trails may pass.
Trail is also a state park, Tennessee law requires that it “shall be preserved in a natural condition
so far as may be consistent with its human use and safety, and all improvements shall be of such
character as not to lessen its inherent recreational value.”* Likewise, the park must be managed
consistently with the mission of Tennessee State Parks, which is “[t]o preserve and protect, in
perpetuity, [the] unique examples of natural, cultural, and scenic areas,” represented by the
parks.*®

As explained below, surface mining in the petition area would harm the scenic, historic,
natural, ecological and cultural qualities of the areas through which the Cumberland Trail passes.
Any such impacts would also be in direct conflict with the State’s mission to preserve and

protect in perpetuity both the resources of the Cumberland Trail State Scenic Trail and State

Park, as well as the public’s recreational uses of the North Cumberland WMA. This includes

*2 2008 Tennessee Greenways and Trails Plan at 30, available at
http://www.state.tn.us/environment/recreation/plan/gt plan2008.pdf.

** 2001 Tennessee Greenways and Trails Plan at 7-8, available at

http://www tennessee.gov/environment/recreation/pdf/S_Greenways Plan.pdf.

™ Tenn. Code Ann. § 11-11-104(1).

* Tenn. Code Ann. § 11-3-102.

% Mission Statement, Tennessee State Parks Strategic Direction: a Vision for the Future (Aug. 2005), available at
http://www.state.tn.us/environment/parks/pdf/StrategicDirect.pdf.
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protection of at least two rare floral species found in the North Cumberland WMA. The Canada
lily (Lilium canadense) occurs at both Royal Blue and Sundquist WMAs and is state-listed as
threatened.”” The Ozark bunchflower (Melanthium woodii) occurs about 500 feet down slope of
the ridge line at Royal Blue WMA within a moist ravine. That species is state-listed as
endangered, and the occurrence at Royal Blue WMA represents one of only nine known

8 Within the same ravine as the Ozark bunchflower, there is an

occurrences in Tennessee.”
occurrence record of the state-threatened leatherleaf meadowrue (Thalictrum coriaceum). There
are eight known occurrences in Tennessee, but four are considered historical (not observed
within the last 25 years).*”

Because SMCRA'’s permitting requirement’s and performance standards do not provide
sufficient protection to these resources, mining in the vicinity of the Trail would be incompatible

with the Tennessee Greenways and Trails Plan as well as the enabling legislation and mission

statement for Tennessee State Parks.

D. Surface Mining in the Petition Area is Incompatible with Tennessee’s
Comprehensive Wildlife Conservation Strategy.

Mining in the petition area is incompatible with Tennessee’s Comprehensive Wildlife
Conservation Strategy (“CWCS”), also sometimes referred to as the State Wildlife Action Plan

(“SWAP™).”® The primary goal of the CWCS is to prevent nongame wildlife within the state

7 Tennessee Department of Environment and Conservation, Natural Heritage Program (2010), Tennessee Natural
Heritage Inventory Database, Nashville, Tennessee.

*®1d.

49 1d

%% Congress required each state to complete a Comprehensive Wildlife Conservation Strategy to ensure that state
conservation programs funded under the federal “State Wildlife Grants Program™ are designed to maximize benefits
to nongame wildlife. TWRA, “Tennessee’s State Wildlife Action Plan,” available at
http://www.tennessee.gov/twra/cwes/tnewes2005.pdf and http://www. tennessee.cov/twra/cwes/tnewes2005app. pdf
(last visited September 16, 2010).
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from declining to the point of endangerment.”® The plan proceeds through a number of steps

32 First, the

before ultimately arriving at a set of specific “priorities for conservation action.
CWCS categorizes habitat across the state based on the value of the habitat to those species
deemed to have the greatest conservation need (“GCN” species). Habitat value is ranked
separately for terrestrial, aquatic and subterranean species.

Second, the CWCS assesses “priority problems” for GCN species occurring within
particular terrestrial, aquatic and subterranean regions within the state. Finally, after exploring
the primary sources of stress impacting imperiled species in the major regions of the state, the
CWCS identifies the conservation actions that are likely to be most effective in addressing the
priority problems across the state. The CWCS describes some of the GCN species in the petition
area that would be harmed as a result of surface mining in the petition area. The ridge lines of
this petition area unite the North Cumberlands and provide a contiguous corridor for these
animals.

Continued surface mining within the petition area would be incompatible with several of
the CWCS's priority conservation actions, as determined by the process described above.
According to the CWCS, much of the habitat within the petition area is of ‘very high’ and ‘high’
importance to the “first tier’ of terrestrial and aquatic GCN species, respectively.”® Further, the

CWLCS identifies coal mining activities as a particularly problematic source of habitat destruction

in the state’s Cumberland region, which encompasses the petition area.”® The CWCS states, for

rd.

52 CWCS at 30.

3 The CWCS categorizes habitat across the state into four classes: ‘Very High’, ‘High’, ‘Medium’ and ‘Low.’ /d. at
82-83, 88, 92 (Maps 7 and 11). “First tier” species are those defined as wildlife by Tennessee law, excluding
federally listed and game species. /d. at 44.

** Id. at 118-119.
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example, “construction of roads and other infrastructure necessary for access to coal mines...can
be very damaging to terrestrial habitats.””

To combat the damaging effects of surface mining on terrestrial and aquatic habitat and
GCN species, the CWCS identifies specific statewide priority conservation actions.
Significantly, the top two strategies for abating the effects of incompatible mining practices are:
1) “Propose/support state legislation urging the federal Office of Surface Mining to designate
critical units of aquatic, subterranean, and terrestrial habitats as ‘lands unsuitable for mining’”;
and 2) “Encourage the federal Office of Surface Mining to designate critical units of aquatic,
subterranean, and terrestrial habitats as ‘lands unsuitable for mining’ under current federal policy

36 Therefore, the CWCS finds that preventing surface mining by designating the

guidelines.
most valuable habitats in the state — such as the petition area — as “lands unsuitable for mining” is
the best action for combating mining’s serious adverse impacts on these habitats and GCN
species.

It follows that allowing further surface mining in the petition area would be incompatible
with the CWCS. OSM dismissed this allegation in 2006 by improperly accusing the private
petitioners of misstating the CWCS’s first proposed conservation action.”” OSM cited the
abbreviated description of the proposed conservation action used in Table 65 to support this
assertion. However, the petitioners’ characterization of the proposed conservation action was

drawn from the “full description” contained in Appendix F, which states, “Propose/support state

legislation urging the federal Office of Surface Mining to designate critical units of aquatic,

55

Id at 119.
5_6 http://www. tennessee.gov/twra/cwes/tncwes2005app.pdf at Appendix F, referenced at 147-71.
%7 2006 SOR at 28-29.
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subterranean, and terrestrial habitats as ‘lands unsuitable for mining.”’58 As such, OSM's

rejection of the private petitioners’ allegation was based on an incomplete reading of the CWCS.

II. OSM SHOULD DESIGNATE THE PETITION AREA AS UNSUITABLE FOR
SURFACE COAL MINING OPERATIONS BECAUSE SUCH OPERATIONS
WOULD AFFECT FRAGILE OR HISTORIC LANDS, RESULTING IN
SIGNIFICANT DAMAGE TO IMPORTANT HISTORIC, CULTURAL,
SCIENTIFIC, AND ESTHETIC VALUES AND NATURAL SYSTEMS, WITHIN
THE MEANING OF §522(a)(3).

The ridge lines of the petition area are renowned for their globally significant natural
resources. The petition area lies within the larger Cumberland Plateau region, which extends
over 450 miles from northern Alabama to western West Virginia. Widely considered one of the
most biologically rich regions on earth, the Cumberland Plateau contains the longest hardwood-
forested plateau in the world.”’ According to The Nature Conservancy, the plateau is home to
countless unique species “found nowhere else.”® The Tennessee portion of the Cumberland
Plateau, in particular, is renowned for its biodiversity and expanses of unbroken forest.
According to the Tennessee Department of Environment and Conservation (“TDEC”), it is the
“Heart of the Cumberlands” and one of the most ecologically significant places in the world.®'
Because of these and other values, the petition area fits within the “fragile lands™ criterion for
designation as lands unsuitable for surface mining.

The Department of the Interior’s SMCRA regulations define the term ‘fragile lands’ as:

*® Each page of the relevant tables clearly directs the reader to Appendix F for the “full description” of the proposed
conservation action. CWCS at 147-78, Tables 62-67.

*® The Nature Conservancy, Tennessee: A Big Deal to Connect the Cumberlands, available at
http://www.nature.org/wherewework/northamerica/states/tennessee/features/art23012.html (last visited Junel,
2010); The Nature Conservancy, Northern Cumberlands, available at
http://www.nature.org/wherewework/northamerica/states/tennessee/preserves/art10172.html (last visited Junel,
2010).

9 1d.

" Tennessee Department of Environment and Conservation, Connecting the Cumberlands through the North
Cumberlands Acquisition, available at http://tennessee.gov/environment/northcumb/ (last visited August 18, 2010).
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areas containing natural, ecologic, scientific, or esthetic resources that could be

significantly damaged by surface coal mining operations. Examples of fragile

lands include valuable habitats for fish or wildlife, critical habitats for endangered

or threatened species of animals or plants, uncommon geologic formations,

paleontological sites, National Natural Landmarks, areas where mining may result

in flooding, environmental corridors containing a concentration of ecologic and

esthetic features, and areas of recreational value due to high environmental

. 62

quality.

“Fragile lands” exist within the petition area and would be significantly damaged by
surface coal mining operations. The petition area contains valuable habitat for priority migratory
songbirds, as well as species that Tennessee has ranked as being in the greatest need of
conservation (“GNC species”). Surface mining in the petition area would result in significant
harm to this habitat, and the species that depend on it, by fragmenting large tracts of contiguous
forest and denuding ridgetops in the petition area.

Further, as the 2007 “Connecting the Cumberlands™ conservation project recognized, the
lands that constitute the petition area have exceptional value as environmental corridors
containing a concentration of ecologic and esthetic features, and as areas of recreational value
due to their high environmental qualities. The Cumberland Trail State Park, which bisects the
petition area, and the Big South Fork NRRA located downstream of the petition area not only
provide recreational benefits but are also historically and culturally significant. For all these
reasons these lands qualify as fragile lands within the meaning of §522(a)(3).

The adverse environmental effects and risks associated with surface mining in the
petition area could significantly affect these fragile lands in and downstream of the petition area
and result in significant damage to important historic, cultural, scientific, and esthetic values and

natural systems, within the meaning of §522(a)(3). As OSM has recognized, the inherent

impacts of mining include the removal of wildlife habitat within the mining area, alterations of

2 30 C.F.R. § 762.5.
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the soil and geologic structure, elevated levels of conductivity in surface water, and increased

sedimentation to the receiving streams.®
A. Surface Mining in the Petition Area Would Damage Important Environmental
Corridors and Areas That Are of Recreational Value Due to High Environmental

Quality.

As set forth in OSM’s SMCRA regulations, ‘fragile lands’ also include: (1)
“environmental corridors containing a concentration of ecologic and esthetic features™ and (2)
“areas of recreational value due to high environmental quality.”®* The ridge lines of the petition
area unite the North Cumberlands and provide numerous examples of both.

As discussed more fully below, the State’s 2007 “Connecting the Cumberlands”
acquisition recognized that the public lands on the Cumberland Plateau, including those in the
petition area, have exceptional recreational values and a concentration of ecologic and esthetic
features, such as corridors of unfragmented forests, scenic vistas, and superb biological
diversity.65 For instance, the Royal Blue and Sundquist WMAs serve as a corridor of vital
habitat for priority songbirds; therefore, they offer unique opportunities for bird watching and are
popular destinations among birdwatchers.®®  In fact, the American Bird Conservancy has
designated Royal Blue WMA as one of its Globally Important Bird Areas in Tennessee.’” The

public lands that constitute the petition area are also popular destinations for a variety of outdoor

& See, e.g., Statement of Reasons on Fall Creek Falls Petition, 65 F.R. 39178, 39183 (June 23, 2000).

# 30 CF.R. § 762.5.

% See TDEC North Cumberlands Acquisition; Public Benefits, available at
http://tennessee.gov/environment/northcumb/benefits.shtml (last visited August 18, 2010); see also Sustainable
Forestry Conservation Easement, “Brimstone Property” at 7, 13.

66 See Scott County, Sundquist WMA, available at http://www.scottcounty.com/?q=node/9 (last visited September
12, 2010); Scott County, Royal Blue WMA, available at http://www.scottcounty.com/?q=node/8 (last visited
September 12, 2010).

7 American Bird Conservancy, Globally Important Bird Areas in Tennessee, available at
http://www.abcbirds.org/abeprograms/domestic/sitebased/iba/tennessee.html (last visited June 4, 2010).
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recreational activities, including hiking, biking, fishing, camping, and wildlife viewing.°®
Because of its recreational values, the petition area is an important source of tourism-generated
income for the State of Tennessee and the four counties that contain these lands.*

Surface mining in the petition area would interfere with these recreational opportunities.
It would diminish wildlife viewing opportunities by destroying the valuable habitat upon which
these animals thrive. The visual and noise impacts of surface mining operations would also
deplete the scenic quality of the petition area, reducing its appeal as a place for hiking, camping,
wildlife viewing, and fishing. The negative impacts of surface mining on water quality of
streams in the petition area could further deter hikers and campers, who use these waters for
drinking water and for fishing. Surface mining operations could further conflict with these
activities because public safety considerations will require that areas near surface coal mining
operations be closed to recreational uses.

OSM’s regulations state clearly that “[d]Jamage does not have to be permanent or
irreparable in every instance to be significant.””®  Indeed, the D.C. District Court rejected
OSM’s attempt in its 1983 regulations to include an irreparable harm standard in the definition of

" Thus, even short- to medium-term impacts of surface mining operations on such

fragile lands.
values is a factor that warrants designation, as OSM has since recognized in other lands

unsuitable designations.”” Accordingly, OSM cannot lawfully reject allegations of harm in the

68 See TDEC North Cumberlands Acquisition; Public Benefits, available at
http://tennessee.gov/environment/northcumb/benefits.shtml (last visited August 18, 2010).

 See TDEC, North Cumberlands Acquisition Fact Sheet, available at
http://tennessee.gov/environment/northcumb/facts.shtml (last visited August 18, 2010) (recognizing the petition
areas’ recreational value for the state and local economies).

® 52 Fed. Reg. 18,792.

"V In re: Permanent Surface Mining Regulation Litigation IT, No. 79-1144 (D.D.C. 1984).

™ See Statement of Reasons on Flat Fork LUM petition (1990) at 13 (determining that surface coal mining
operations within the petition area would adversely affect the fragile lands in terms of esthetic resources, even
though impacts were “short to medium term.”); see also Statement of Reasons on Fall Creek Falls petition, 65 F.R.
39178, 39187 (June 23, 2000) (designating lands unsuitable because surface mining could cause “significant damage
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current petition on the highly theoretical basis that reclamation may eventually alleviate that
harm.

In addition, surface mining in the petition area will adversely impact the recreational
value of the Smoky Mountain segment of the Cumberland Trail, which traverses lands in the
vicinity of significant coal reserves. The Cumberland Trail is a 300-mile historical trail

celebrating the heritage of Tennessee.”

It was designated a State Scenic Trail in 1971 and a
State Park in 1998. Notably, in evaluating a petition to designate lands as unsuitable, OSM is
specifically required to “consider...areas adjoining...Scenic Trails designated under Tenn. Code
Ann. §11-11-101.”"" More recently, the State has recognized the Cumberland Trail as reflecting
the essence and spirit of the area by designating the Cumberland Trail the official Millennium
Legacy Trail for Tennessee.” As discussed above, in 2008, the Tennessee Greenways and Trails
Advisory Council emphasized the national significance of the Cumberland Trail State Scenic
Trail.”®

The Smoky Mountain segment of the Cumberland Trail begins at Cove Lake State Park
and traverses the heart of the Cumberland Mountains, roughly bisecting the public lands in the
petition area. The Cumberland Trail not only provides positive economic benefits to the local

communities it passes through, but also provides outstanding opportunities for Tennesseans to

explore and enjoy the unique natural, scenic, and cultural qualities of the Cumberland Plateau.

to the important cultural values of the Park, including recreational, educational and religious activities” and could
cause significant damage to important esthetic values of the Park, adversely affecting recreational experience of
visitors to the Park) (emphasis added).

2001 Tennessee Greenways and Trails Plan at 7-8, available at
http://www.tennessee.gov/environment/recreation/pdf/5 Greenways_Plan.pdf.

™ 30 CF.R. § 942.762.

> 2001 Tennessee Greenways and Trails Plan at 10-11, available at
http://www.tennessee.cov/environment/recreation/pdf/S_Greenways_Plan.pdf.

76 Id. at 20.
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The potential noise, water, and air pollution from surface mining in the petition area
would significantly diminish the esthetic and recreational values of the Cumberland Trail,
obscuring scenic vistas and impairing water quality within the nearby rivers and streams that are
used by hikers and campers as a supply of potable water. Further, rock and debris from blasting,
and potential landslides from mining sites and haul roads, could present significant hazards to
recreational users.

SMCRA’s normal permitting procedures, including the joint review provision of
§522(e)(3) and the 300-foot buffer requirement of §522(e)(5), do not provide sufficient
protection for the unique resources of the Cumberland Trail. It is worth reiterating that, in the
Fall Creek Falls Statement of Reasons, OSM noted that impacts on the Fall Creek Falls State

2 &K

Park resulting from mining outside the park would include: “fugitive dust and noise,” “visual
impacts,” and impacts to the “natural systems, ecologic resources, cultural resources, and esthetic
values of the park.””’ In that case, OSM found that such impacts would “impair the recreational
use of Park land” and “ have a negative impact on Park visitation, thus affecting the economic
viability of the Park and the surrounding area.””® OSM further found that these impacts would
be in “direct conflict” with the Park’s mission.”” Indeed, in considering the lands unsuitable
petition, OSM specifically rejected the argument that the 300-foot buffer requirement was

sufficient to protect Fall Creek Falls’ recreational values from the impacts of surface coal

mining.so

77 Statement of Reasons on Fall Creek Falls petition, 65 F.R. 39178, 39187 (June 23, 2000).
78
Id.
? 1d.
¥ See id.
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