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1.0 CONSULTATION LETTERS

Section 7 Consultation Letters

1175 1175

Alex_Schubert@fws

United States Department of the Interior

.gov
To
11/17/2008 12:04 BBRMP_WY¥Mail@blm.gov FISH AND WILDLIFE SERVICE
B ce
Caleb_hiner@lm.gov et Ecological Services
ubjec :
Scoping comments on Bighorn Basin 5353 Yellowstone Roa_d’ Suite 308A
RMP Cheyenne, Wyoming 82009
In Reply Refer To:
ES-61411/W.02/WYO09FA0023 November 13, 2008
Memorandum
To: Field Managers; Bureau of Land Management; Cody and Worland Field Offices;
Cody, Wyoming; Worland, Wyoming
Please see attached comments. From: Field Supervisor, U.S. Fish and Wildlife Service, Wyoming Field Office,
Cheyenne, Wyoming  /s/ Scott Hicks for Brian T. Kelly
(See attached file: WYO9FA0023 scoping for Bighorn Basin RMP.pdf)
Subject:  Scoping Comments for Bighorn Basin Resource Management Plan
Alex L. S. Schubert
Fish and Wildlife Biologist . . . . .
U;F;Jsa;,yom;ng ;Oe roredis Thank you for the opportunity to provide scoping comments on I.he proposed.Blghorn Basin
307.772.2374 ext. 238 Resource Management Plan (RMP). The Bighorn Basin RMP will be a combined effort of the
(See attached file: WYO9FA0023 scoping for Bighorn Basin RMP.pdf) U.S. Bureau of Land Management’s (BLM) Cody and Worland Field Offices and will replace the

current Cody and Worland RMPs. The Bighorn Basin RMP will provide future direction for
approximately 3.2 million surface acres and 4.2 million acres of Federal mineral estate in north-
west Wyoming. The Bighorn Basin RMP will establish goals and objectives for resource
management; identify lands that are open or available for certain uses, including any restrictions
and lands that are administratively unavailable to certain uses; provide comprehensive
management direction for all resources and uses; and make broad scale decisions guiding future
site-specific implementation decisions. The area covered by the Bighorn Basin RMP includes 12
Wilderness Study Areas, nine Areas of Critical Environmental Concern, two areas of special
designation, and seven special recreation management areas. The planning area for the Bighorn
Basin RMP includes part of Hot Springs County, and all of Park, Washakie, and Big Horn
Counties, Wyoming.

In response to your request to review the proposed action, we are providing you with comments
on (1) threatened and endangered species, (2) migratory birds, and (3) wetlands and riparian
areas. The Service provides recommendations for protective measures for threatened and
endangered species in accordance with the Endangered Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.). Protective measures for migratory birds are provided in accordance
with the Migratory Bird Treaty Act (MBTA), 16 U.S.C. 703 and the Bald and Golden Eagle
Protection Act (BGEPA), 16 U.S.C. 668. Wetlands are afforded protection under Executive
Orders 11990 (wetland protection) and 11988 (floodplain management), as well as section 404 of
the Clean Water Act. Other fish and wildlife resources are considered under the Fish and Wildlife
Coordination Act and the Fish and Wildlife Act of 1956, as amended, 70 Stat. 1119, 16 U.S.C.
742a-742j.
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Threatened and Endangered Species
The following threatened or endangered species could occur in the project area:

Black-footed ferret. Black-footed ferrets (Mustela nigripes) may be affected if prairie dog towns
are impacted. Please be aware that black-footed ferret surveys are no longer recommended in
black-tailed prairie dog towns (see our February 2, 2004, letter previously provided to your
office). However, we encourage the Bureau to protect all prairie dog towns for their value to the
prairie ecosystem and the many species that rely on them. We further encourage you to analyze
potentially disturbed prairie dog towns for their value to future black-footed ferret reintroduction.

If white-tailed prairie dog towns or complexes greater than 200 acres will be disturbed, surveys
for ferrets may be recommended in order to determine if the action will result in an adverse effect
to the species. Surveys are recommended even if only a portion of the white-tailed prairie dog
town or complex, as identified in our enclosed letter, will be disturbed. According to the Black-
Footed Ferret Survey Guidelines (USFWS 1989), a prairie dog complex consists of two or more
neighboring prairie dog towns less than 7 km (4.3 miles) from each other. If a field check
indicates that prairie dog towns may be affected, you should contact this office for guidance on
ferret surveys.

Canada lynx: Canada lynx (Lynx canadensis) and their primary prey, snowshoe hare (Lepus
americanus), are strongly associated with boreal forest comprised of conifer species, in particular,
spruce and fir types. Within critical habitat, four primary constituent elements necessary for the
conservation of lynx have been identified. These include: (1) presence of snowshoe hares and
their preferred habitat conditions, including dense understories of young trees or shrubs tall
enough to protrude above the snow; (2) winter snow conditions that are generally deep and fluffy
for extended periods of time; (3) sites for denning having abundant, coarse, woody debris, such as
downed trees and root wads; and (4) matrix habitat (other habitat types that do not support
snowshoe hares) that occurs between patches of boreal forest in close juxtaposition such that lynx
are likely to travel through such habitat unimpeded.

Canada lynx were listed on March 24, 2000 (65 FR 16052) in the contiguous United States as
threatened. Concentrations of lynx observations occur in western Wyoming in the Wyoming and
Salt River ranges and continue north through the Tetons and Absaroka ranges in and around
Yellowstone National Park. Numerous records have also come from the west slope of the Wind
River Range, with fewer observations in the Bighorn and Uinta mountains (Reeve ef al. 1986).
To most benefit lynx, habitats should retain an overstory for concealment and forested
connectivity between feeding, security, and denning habitats. We recommend that you adequately
assess the potential effects of this proposal to lynx and snowshoe hare in order to ensure the
project does not result in loss of valuable lynx habitat.

Proposed revised Canada lynx critical habitat: On February 28, 2008, the Service published a
Proposed Rule (73 FR 10860) to revise the designated critical habitat for the contiguous United
States distinct population segment of the Canada lynx. Critical habitat receives protection under
section 7 of the Act through the prohibition against Federal agencies carrying out, funding, or
authorizing activities that result in the destruction or adverse modification of critical habitat.
Section 7 of the Act requires consultation on Federal actions that may affect critical habitat.
Section 7(a)(4) of the Act requires Federal agencies to confer with us on any action that is likely
to result in destruction or adverse modification of proposed critical habitat.

1175

The proposed revised critical habitat occurs in areas that are considered to be occupied by lynx
and currently contain the physical and biological features essential to the conservation of lynx. In
Wyoming, which is part of Unit 5 — Greater Yellowstone Area, critical habitat for lynx has been
proposed for portions Fremont, Lincoln, Park, Sublette, and Teton Counties, including parts of
Yellowstone National Park and Bridger-Teton and Shoshone National Forests, and small areas of
Bureau of Land Management and private lands.

Maps of the proposed revised critical habitat and more detailed location information are available
at http://mountain-prairie.fws.gov/species/mammals/lynx/.

Gray wolf: The Service had removed the Northern Rocky Mountain Distinct Population
Segment of the gray wolf (Canis lupus) from the list of threatened and endangered species under
the Act (73 FR 10514). On July 18, 2008, a Federal District Court issued a preliminary injunction
that immediately reinstated the Act’s protections for wolves in the northern Rocky Mountains. In
September 2008, the Service requested the court vacate and remand the final delisting rule back
to the Service. The court granted the Service’s request on October 13, 2008. The Service
recently reopened the public comment period on its proposal to delist the gray wolf in the
northern Rocky Mountains and intends to make a new final listing determination. At this time, the
Act’s provisions currently in effect are the same ones in effect before wolves were delisted on
March 28, 2008. All wolves within Wyoming are now considered part of the nonessential,
experimental population. Although wolves in Wyoming currently remain listed and protected
under the Act, additional flexibility is provided for their management under the provisions of the
special regulations promulgated for the nonessential experimental population on January 6, 2005
(70 FR 1286) and January 28, 2008 (73 FR 4720).

Requirements for interagency consultation under section 7 of the Act differ based on the land
ownership and/or management responsibility where the animals occur. Except on National Park
Service or National Wildlife Refuge lands, wolves in Wyoming are treated as proposed for listing
rather than listed. Two provisions of section 7 apply to Federal actions outside National Parks or
National Wildlife Refuges: (1) section 7 (a)(1), which states all Federal agencies shall utilize their
authorities to carry out programs for the conservation of listed species; and, (2) section 7 (a)(4),
which requires Federal agencies to confer with the Service on actions that are likely to jeopardize
the continued existence of the species. On National Park Service or National Wildlife Refuge
lands wolves in the nonessential experimental population are treated as threatened species for the
purposes of section 7. Wolves are dependant on movements of big game populations and may
occur in large ungulate migration, wintering, or parturition areas. During project activities wolves
may change their use of the project areas based upon changes to big game population numbers
and changes in movement of herds. Project planning should consider impacts to big game
populations, including wintering grounds and migration corridors.

Ute ladies -tresses: Ute ladies’-tresses (Spiranthes diluvialis) is a perennial, terrestrial orchid, 8
to 20 inches tall, with white or ivory flowers clustered into a spike arrangement at the top of the
stem. S. diluvialis typically blooms from late July through August; however, depending on
location and climatic conditions, it may bloom in early July or still be in flower as late as early
October. S. diluvialis is endemic to moist soils near wetland meadows, springs, lakes, and
perennial streams where it colonizes early successional point bars or sandy edges. The elevation
range of known occurrences is 4,200 to 7,000 feet (although no known populations in Wyoming
occur above 5,500 feet) in alluvial substrates along riparian edges, gravel bars, old oxbows, and
moist to wet meadows. Soils where S. diluvialis have been found typically range from fine
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silt/sand, to gravels and cobbles, as well as to highly organic and peaty soil types. S. diluvialis is
not found in heavy or tight clay soils or in extremely saline or alkaline soils. S. diluvialis seems
intolerant of shade and small scattered groups are found primarily in areas where vegetation is
relatively open. Surveys should be conducted by knowledgeable botanists trained in conducting
rare plant surveys. S. diluvialis is difficult to survey for primarily due to its unpredictability of
emergence of flowering parts and subsequent rapid desiccation of specimens. The Service does
not maintain a list of “qualified” surveyors but can refer those wishing to become familiar with the
orchid to experts who can provide training or services.

Species of Concern

Greater Sage-grouse: The Service is currently conducting a review to determine if the greater
sage-grouse (Centrocercus urophasianus) warrants listing. Greater sage-grouse are dependent on
sagebrush habitats year-round. Habitat loss and degradation, as well as loss of population
connectivity have been identified as important factors contributing to the decline of greater sage-
grouse populations rangewide (Braun 1998, Wisdom et a/. 2002). Therefore, any activities that
result in loss or degradation of sagebrush habitats that are important to this species should be
closely evaluated for their impacts to sage-grouse. If important breeding habitat (leks, nesting, or
brood rearing habitat) is present in the project area, the Service recommends no project-related
disturbance March 1 through June 30, annually. Minimization of disturbance during lek activity,
nesting, and brood rearing is critical to sage-grouse persistence within these areas. Likewise, if
important winter habitats are present (Doherty ef al. 2008), we recommend no project-related
disturbance November 15 through March 14, annually.

We recommend you contact the Wyoming Game and Fish Department to identify important
greater sage-grouse habitats within the project area, and appropriate mitigative measures to
minimize potential impacts from the proposed project. The Service recommends surveys and
mapping of important greater sage-grouse habitats where local information is not available. The
results of these surveys should be used in project planning, to minimize potential impacts to this
species. No project activities that may exacerbate habitat loss or degradation should be permitted
in important habitats. Additionally, unless site-specific information is available, greater sage-
grouse habitat should be managed following the guidelines by Connelly ez al. 2000 (also known as
the Western Association of Fish and Wildlife Agencies [WAFWA] guidelines).

In Wyoming, information suggests that greater sage-grouse populations are negatively affected by
energy development activities, especially those that degrade important sagebrush habitat, even
when mitigative measures are implemented (Braun 1998, Lyon 2000, Naugle ef al. 2006).
Greater sage-grouse populations can repopulate areas developed for resource extraction after
habitat reclamation for the species (Braun 1987). However, there is no evidence that populations
attain their previous levels and reestablishment of sage-grouse in a reclaimed area may take 20 to
30 years, or longer (Braun 1998). Therefore, this project should be carefully evaluated for long-
term and cumulative effects on the greater sage-grouse, since reclamation may not restore
populations to pre-activity levels. The Bureau should ensure this activity does not exacerbate
greater sage-grouse declines on either a local or range-wide level.

Migratory Birds

In addition to requirements to consult on projects affecting threatened and endangered species,
agencies also have obligations to protect migratory bird species, including eagles and other
raptors, protected under the MBTA and BGEPA. Of particular focus are the species identified in
the Service’s Birds of Conservation Concern 2002. In accordance with the Fish and Wildlife
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Coordination Act (16 USC 2912 (a)(3)), this report identifies “species, subspecies, and
populations of all migratory nongame birds that, without additional conservation actions, are
likely to become candidates for listing” under the Act. This report is intended to stimulate
coordinated and proactive conservation actions among Federal, State, and private partners and is
available at http://www.fws.gov/migratorybirds/reports/bcc2002.pdf.

The MBTA, enacted in 1918, prohibits the taking of any migratory birds, their parts, nests, or
eggs except as permitted by regulations and does not require intent to be proven. Section 703 of
the MBTA states, “Unless and except as permitted by regulations ... it shall be unlawful at any
time, by any means or in any manner, to ... take, capture, kill, attempt to take, capture, or kill, or
possess ... any migratory bird, any part, nest, or eggs of any such bird...” The BGEPA, prohibits
knowingly taking, or taking with wanton disregard for the consequences of an activity, any bald
or golden eagles or their body parts, nests, or eggs, which includes collection, molestation,
disturbance, or killing.

In order to promote the conservation of migratory bird populations and their habitats, the Service
recommends that the Bureau implement those strategies outlined within the Memorandum of
Understanding directed by the President of the U.S. under the Executive Order 13186, where
possible. Work that could lead to the take of a migratory bird or eagle, their young, eggs, or
nests (for example, if you are going to erect new roads, or power lines in the vicinity of a nest),
should be coordinated with our office before any actions are taken.

Wetlands

The functions and values of wetlands are well documented and are especially important in the arid
west. Substantial degradation diminishes the effectiveness of wetlands to function as food, cover,
and breeding sites for wetland dependent species; sediment transport systems; water
retention/storage sites; contaminant sinks; and chemical exchange sites. To ensure the Service has
sufficient information to assess project impacts on wetlands, assessments should include:

1. An enumeration of the acreage of wetlands, by type, impacted by the proposed action.

2. A discussion of why wetlands cannot be avoided.

3. A description of the functions and values of the wetlands, including sediment transport,
water storage, habitat for aquatic and terrestrial organisms, and contaminant sinks, as well
as the potential risks of water removal for these functions and values.

4. Measures that will reduce or eliminate adverse impacts to wetlands such as a mitigation
plan to offset unavoidable impacts, protective buffers, seasonal and physical restrictions,
maintenance of the natural hydrograph, and development and implementation of a
monitoring program to track the effectiveness of mitigation measures.

5. Results of wetland monitoring or management activities in, or adjacent to, the proposed
project site.

6. The anticipated short and long term effects to wetland and riparian areas during and after
project completion.

We recommend addressing each of the above concerns where applicable to the project. We
appreciate your efforts to ensure the conservation of Wyoming’s natural resources. If you have
questions regarding this letter or resources described above, please contact Alex Schubert of my
office at the letterhead address or phone (307) 772-2374, extension 238.

Bighorn Basin Proposed RMP and Final EIS
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cc: WGFD, Statewide Habitat Protection Coordinator, Cheyenne, WY (V. Stelter)
WGEFD, Non-Game Coordinator, Lander, WY (B. Oakleaf)
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Example: Tribal Consultation Initiation Letters

BLM-0062 BLM-0062

- 2N 1 - By We expect to begin our formal scoping process for the RMP later this month. We would
("T‘F[ (’)I\)N Tj Vi SN > T like to come to a Tribal Business Counc_il Meeting and provide information about me
RESOURGE MANAGEMENT PLAN.REVISION 3 planning area and the scope of our anticipated effort for the RMP. We are requesting

i ' 7| your comments regarding any interests or concerns your Tribe might have with our
agencies management of the Planning Area. Please assist us in identifying any places of
traditional religious or cultural importance to your Tribe within the Planning Area, or

In Reply Refer To needs for access to such places. Also are there any traditional cultural leaders or religious
(020) practioners who should be contacted?
(010) v v
1610 We value your knowledge, concerns, and perspectives relating to the planning area. If
BB RMP you would like further information regarding cooperating agency status, please contact
October 10, 2008 Caleb Hiner, Project Manager, at 307-347-5171. Withregard to cultural heritage issues,
? youmay wish to contact Michael T. Bies, Archaeologist, at 307-347-5154 or Kierson
Mr. Richard Brannan, Chairman Crume at 307-578-5929. Thanks for your continued participation in our RMP revision
Arapaho Business Council process.
PO Box 396 )
Fort Washakie, WY 82514 Sincerely,
5% o N
Mir Braman: )
Eddie Bateson
The Cody and Worland Field Offices are beginning a revision of their land use plans. District Manager

The Cody, Grass Creek, and Washakie Resource Management Plans (RMP) currently Wind River/Big Horn Basin District
serve as our general direction for all resource and land use management decisions for the
BLM-administered public lands and resources in our administrative area. The new plan
will guide the use, protection, and management of natural and cultural resources on the
public lands in Big Horn, Hot Springs, Park and Washakie counties in Wyoming.

In an effort to keep you informed of the status of our planning effort, we are again
contacting tribes who have previously expressed cultural concerns relating to the
planning area, or whose traditional lands coincide with the planning area. To date,
consultation on the RMP revision process with your tribe has included correspondence,
telephone contacts, and meetings when requested.

We greatly appreciate the coordination we have accomplished with you in the past and
would like to continue our relationship. BLM recently modified its policy on working
with tribal governments during land use plan revisions. This new policy affords you the
opportunity to provide further input into this process. We previously invited you to
become a cooperating agency. Cooperating agency status is available to government
entities with jurisdiction by law or special expertise. A cooperating agency provides staff
to the BLM planning team to develop analysis for which they have particular expertise.
The cooperating agency must develop a Memorandum of Understanding with the federal
agency and must fund its own participation. Please note that the tribe’s participation as a
cooperating agency does not satisfy the BLM’s obligation to consult on a government-to-
government basis. Therefore, regardless of your tribe’s decision to participate or not as a
cooperating agency, our government-to-government consultation will continue.

Page 2 0f2
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In Reply Refer To:
1610 (WYR00)

March 29, 2013

CERTIFIED MAIL NUMBER 7009 2250 0000 9893 1818
RETURN RECEIPT REQUESTED

Silas C. Whitman, Chairman

Nez Perce Tribal Executive Committee

P.O. Box 305

Lapwai, ID 83540

Dear Mr. Whitman;

The Cody and Worland Field Offices of the Bureau of Land Management (BLM) wish to
update you on the status of the Bighom Basin Proposed Resource Management Plan
(PEMF} revision.

The BLM most recently contacted you in February, 2012, in antiCipaT.itl:-u of issuance of
the Final Environtmental Impact Statement (FEIS) for the Bighorm Basin RMP revision.

In response to the National Technical Team's (NTT) focus on Alternative Development
and analysis of Sage-Grouse conservation measures, the BLM is entering into a Draft
Supplemental Envirenmental Impact Statement (DSEIS) phase for Proposed Sage-Grouse:
Priority Habitat, Area of Critical Environmental Concern {ACEC), nominations.

The newly designed ACEC nominations are the Key Area Boundary and the Core Arca
(V. 3) Boundary. These nominations are based on the Wyoming Governor's Core Area
and Executive Order 2011-5, the NTT conservation measures, and citizen proposed
alternatives.

In an effort to keep you informed about the DSEIS, we are again contacting tribes who
have expressed cultural concerns relating to the planning area, or whose traditional lands

coiucld_e with lhc planning area. To date, consultation on the RMP revision process with
your trib¢ has included correspondence, telephone contacts, and meetings when
requested.

The BLM prepared the PRMP/DSEIS in consultation with cooperating agencies, and
Native American groups, taking into account public comments received during this
planning effort. The PRMP provides a framework for the future management direction
and appropriate use of the Bighorn Basin planning area, located in portions of Big Horn,
Hot Springs, Park, and Washakie Counties, Wyoming. The document contains both land
use planning decigions and implementation decisions to guide the BLM's management of
the Bighorn Basin.

The BLM will again move to the Final EIS phase of the proposed RMP revision upon
completion of the DSEIS comment period,

We value your knowledge, concerns, and perspectives relating to the planning area. If
you would like further information on the planning process, please contact Holly Elliott
al (307) 347-5193, email- hellioti@bim gov,

With regard to cultural heritage issues, you may wish to contact Kierson Crume, Cody
Field Office Archaeologist, at (307) 578-5929 or Marit Bovee, Worland Field Office
Archacologist, at (307) 347-5114. [f vou or your representatives would like (o visit the
planning area or meet with BLM managers and specialists please let us know. Thank vou
for your continued participation in our RMP planning process.

Sincercly,

&/Stave Dondero

Steve Dondero
District Manager

a4 Keith “Pat™ Baird, THPO
Nez Perce Tribe
P.O. Box 365
Lapwai, ID 83540

WFO:.03/27/1 JuthelliottwordNA_DSEIS letter 4_mar_13.docx
Final:mlr:03/28/13
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2.0 COOPERATING AGENCY POSITION STATEMENTS

2.1 Washakie County Conservation District

The Washakie County Conservation District shall continue to promote and encourage the motive and
means for the optimum production and conservation of resources to enhance economic opportunity
and the quality of life. The Washakie County Conservation District shall strive to promote a clean and
healthy environment.

2.2 Wyoming Department of Agriculture

The Wyoming Department of Agriculture (WDA) offers the following statements in regard to the Bureau
of Land Management (BLM) Bighorn Basin Resource Management Plan revision:

The WDA supports no net loss of Animal Unit Months (AUMs). A net loss of AUMs may negatively
impact livestock producers and Wyoming agriculture. We do not support the permanent closure of any
area to livestock grazing, including the Alternative B proposal to close crucial winter range for elk and
bighorn sheep and key areas for greater sage-grouse, or the proposal to prohibit new domestic sheep
grazing on pronghorn crucial winter range. Instead, the WDA believes that the BLM should work with
livestock grazing permittees to incorporate specific livestock management plans to address conflicts.
The WDA supports the Alternative D proposal to allow livestock grazing in areas closed to grazing (e.g.,
the Bighorn River tracts) as a tool to maintain or improve resource conditions.

The WDA supports the BLM’s decision to conduct all wild horse activities to remain compliant with the
Wyoming Consent Decree (August 2003), including striving to maintain Appropriate Management
Levels.

The WDA also supports BLM proposals to follow current best management practices and
recommendations made by the Wyoming State Brucellosis Coordination Team. This helps reduce the
spread of brucellosis and maintain viable livestock operations.

These positions are a reflection of the WDA mission: dedication to the promotion and enhancement of
Wyoming'’s agriculture, natural resources and contribution to Wyoming quality of life.

Bighorn Basin Proposed RMP and Final EIS Appendix E-9
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