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February 28, 2006

Dr. Roy E. Crabtree
National Marine Fisheries Service

Southeast Regional Office

263 13th Avenue South

St. Petersburg, Florida  33701

SUBJ:  EPA NEPA Comments on NOAA DSEIS for Amendment 26 to the Gulf
 of Mexico Reef Fishery Management Plan; Red Snapper; Gulf of Mexico;

 ERP No. NOA-E86002-00; CEQ No. 20060016 

Dear Dr. Crabtree:


 Consistent with our responsibilities under Section 102(2)(C) of the National Environmental Policy Act (NEPA) and Section 309 of the Clean Air Act, the U.S. Environmental Protection Agency (EPA) has reviewed the National Oceanic and Atmospheric Administration’s (NOAA) Draft Supplemental Impact Statement (DSEIS) for Amendment 26.  The DSEIS was prepared for the National Marine Fisheries Service (NMFS/NOAA) by the Gulf of Mexico Fishery Management Council (Council).  Amendment 26 amends the Gulf of Mexico (GOM) Reef Fish Fishery Management Plan (FMP) and proposes a transferable Individual Fishing Quota (IFQ) shareholder program for the GOM red snapper (Lutjanus campechanus) fishery, which is overfished and experiencing overfishing.  Amendment 26 is only relevant for commercial red snapper fishing in GOM federal waters.  

Although currently under a license limitation program, the red snapper fishery 
remains overcapitalized in terms of its fishers and fishing fleet, such that efficient harvesting and processing capacities have been exceeded (pp. 50, 56).  Despite fishery management efforts that control the number of fishing trips as well as other measures, 
the Total Allowable Catch (TAC) quota is harvested within a few months in a chronic derby-style, race-for-fish approach.  This has fostered overcapitalization and fishing 
even during inclement weather to maximize catch.  It has also resulted in less fish marketability as ex-vessel values have dropped during high harvests over the fairly short fishing period.  The overcapacity has also resulted in fishery inefficiencies as too many fishers pursue the TAC at the same time, reducing catch effort and increasing gear impacts to reef areas as well as mortalities resulting from regulatory discards.  At the same time, the fishery’s recruitment is being impacted as numerous red snapper larvae are being taken as bycatch in GOM shrimp trawls to further slow red snapper stock recovery.  

The purpose of the IFQ shareholder program (pg. 54) proposed in Amendment 26 “…is to reduce overcapacity in the commercial fishery and to eliminate, to the extent 
possible, the problems associated with derby fishing, in order to assist the Council in achieving OY” (Optimum Yield).  Through its transferable shares, the IFQ program allows surplus capacity to leave the fishery.  After initial allocations, shares can be used for harvesting or sold/leased for cash.  Outgoing fishers can theoretically pursue other fisheries or other careers.  The purchase of additional shares would also be capped to prevent the fishery from being monopolized by a few select groups.  However, a greater consolidation of fishing effort is intended to make the fishery less capitalized and more efficient to enhance recovery.  The individual quota concept of the IFQ program would also allow for fishing throughout the year at the discretion of the fishers when weather is suitable and prices are favorable, which would reduce impacts to the fishery/habitat compared to the current rapid harvest approach. 

Although only overcapitalization is being addressed in Amendment 26,  NOAA/NMFS are also addressing the larval red snapper bycatch issue in shrimp trawls through a joint amendment to the Reef Fish and Shrimp FMPs to reduce fishing mortality for 2007-2012 (pg. 59).  EPA supports this dual approach to managing the red snapper fishery.
 Amendment 26 is intended to reduce the capacity of the red snapper fishery.  This may result in fishers leaving the fishery and possibly being economically affected if other fisheries cannot be pursued or vessels/gear cannot be sold.  Losses would likely be somewhat mitigated for all fisher populations since IFQ shares are transferable through sale or lease.  However, the FSEIS should further determine if Environmental Justice (EJ) populations (minorities and low-income groups) are disproportionately affected by Amendment 26.   
The DSEIS comprehensively presents numerous alternatives and suboptions 
for eleven IFQ program actions.  These actions are: 1) IFQ program implementation,
2) IFQ program duration, 3) ownership caps and restrictions on IFQ share certificates, 
4) eligibility for initial IFQ allocation, 5) initial apportionment of IFQ shares, 
6) establishment and structure of an appeals process, 7) transfer eligibility requirements, 8) use it or lose it: IFQ shares or allocations, 9) adjustments in commercial quota, 
10) vessel monitoring system (VMS), and 11) cost recovery plan. 

EPA offers comments in the enclosed Detailed Comments on EJ, the IFQ actions and NOAA’s/Council’s preferred alternatives and suboptions for these actions, and other aspects of the DSEIS for NOAA’s consideration in the development of the Final SEIS (FSEIS).  We note that selection of alternatives or suboptions is confounded by multiple considerations, which often include conflicting biological versus societal issues that affect the selection of alternatives.
Overall, EPA supports the implementation of an IFQ program to expedite the recovery of the GOM red snapper fishery.  This effort should be evaluated for success 
after a five-year introductory period, with program adjustments made as needed.  We also support the concurrent implementation of other fishery management measures outside the scope of Amendment 26 addressing overcapitalization (such as reducing shrimp trawl bycatch of larval red snapper) for further enhanced stock restoration. 

Although several comments were offered on this complex DSEIS, most of our comments provide concurrence and suggestions, or request additional information and clarification.  Therefore, EPA rates this DSEIS as “LO” (Lack of Objections).  However, we request that NOAA/NMFS responses to our comments be provided in the FSEIS.  

We appreciate the opportunity to review the DSEIS.  Should you have questions regarding these comments, feel free to contact Chris Hoberg of my staff at 404/ 562-9619 or hoberg.chris@epa.gov.  




Sincerely,




Heinz J. Mueller, Chief





NEPA Program Office





Office of Policy and Management

Enclosure – Detailed Comments
cc:
Dr. Rodney F. Weiher

  
NEPA Coordinator


National Oceanic and Atmospheric Administration


NOAA Office of Program Planning and Integration (PPI)


SSMC3 / Room 15603


1315 East-West Highway


Silver Spring, MD  20910


    DETAILED COMMENTS
o  Environmental Justice (EJ) 

Amendment 26 is intended to reduce the capacity of the red snapper fishery.  This may result in fishers leaving the fishery and possibly being economically affected if other fisheries cannot be pursued or vessels/gear cannot be sold.  Although losses would likely be somewhat mitigated for all fisher populations since IFQ shares are transferable through sale or lease, impacts could include employment loss, relocation, devaluation of vessel/gear, etc. 

The demographics of several GOM ports were documented in the DSEIS (e.g., Port Isabel, FL (pg. 135); Port St. Joe, FL (pg. 137); Destin, FL (pg. 138); Galveston, TX

(pg. 140); Golden Meadow, LA (pg. 142)).  In general, the minority populations of these coastal areas would not suggest a disproportionate EJ impact.  However, the Galveston area should be further reviewed since African American populations are proportionately significant there.  Also, is this list of cities complete for the red snapper fishery?  The tables provided for these cities should additionally provide population percentages in    the FSEIS and compare them against state percentages for the respective states.  Moreover, refined data on the demographics of actual red snapper fishers affected by Amendment 26 should be determined to the extent possible.  Would any such fishers be disproportionately affected by the consequences from Amendment 26’s objective to reduce the capacity of the fishery, or would such consequences affect minorities and
low-income groups the generally the same as other demographic groups?

o  Actions & Alternatives
* Action 1 (IFQ Program Implementation) – EPA supports the implementation  of an IFQ program (NOAA’s Preferred Alternative 2) over the existing license limitation program (Alternative 1).  Overcapitalization should be reduced if the fishery becomes more consolidated and thereby more efficient, which should also reduce impacts to the fishery and its reef habitat.  We therefore agree with the Council’s vote for an IFQ program in favor of the existing license limitation program (pg. 55).  However, the basis for its “…determination an IFQ program would better resolve or reduce chronic problems related to overcapacity and derby conditions” should be further substantiated in terms of  rationales, citations and/or success stories for existing IFQ programs.  
Page 58 of this action indicates that NMFS would “…prohibit the carryover of unused portions of annual allocations for use in the next fishing year.”  We agree with this concept to enhance stock recovery (albeit only slightly).  We disagree, however, with the allowance “…to land up to ten percent more than the allocated quantity of the last load without purchasing additional share certificates.”  Unless there are unusual circumstances (e.g., accidental overages), compliance with the individual quotas and the overall TAC quota should be required (even though overages would be accounted for in next year’s quota).  Although the quota system is not an exact science where such overages would be substantive overall, fishery management would be better served if overages are accidental rather than allowed.

Page 62 of this section suggests that “high grading” the snapper catch could be a possible concern under an IFQ program since fishers would have ample time to fish and could select only those fish with a prime market value.  High grading could result in numerous discards of lower valued fish (which become mortalities some 71%-82% of the time: 
pg. 70), which would slow the fishery’s recovery.  However, the DEIS indicates (pg. 143) that “high grading should not be a factor in this fishery” since smaller sized fish are preferred by the red snapper market.  High grading could also be mitigated by removing the existing minimum size limitation, or adding a requirement that all fish caught must be landed and reported (pg. 62).  The status of or potential for such regulatory changes should be provided in the FSEIS.      

* Action 2 (IFQ Program Duration) – EPA favors no limitation of the proposed IFQ program (Alts.1 & 2), but agrees with NOAA that some evaluation should occur after a five year introductory period (NOAA’s Preferred Alt. 2).  An open-ended program would provide fishers with some program stability and a “vested interest” to be good stewards of the red snapper resource.  However, we strongly believe that the IFQ program should be evaluated within five years (as opposed to 10) to determine its level of success and to allow for adaptive management before a prospective final program commitment is made.  The FSEIS should specify what parameters would be evaluated after five years and what performance measures would be considered to constitute a successful program.

* Action 3 (Ownership Caps and Restrictions on IFQ Share Certificates) – While we understand that the transference of shares could benefit the fishery by reducing its capacity, EPA agrees that a cap should be placed on the purchase of IFQ shares beyond the initial allocation to prevent a few entities from monopolizing the fishery.  In general, a balance between consolidation and a more open fishery is needed, with consolidation being favored in this case due to the current overfishing.  EPA does not disagree with the proposed 8% cap (NOAA’s Preferred Alt. 3), which is apparently based on the allocation of the current largest fleet operation (pg. 67).  However, we would prefer a slightly larger cap (e.g., 10%, offered as a suboption in Alt. 2) to allow for some growth and incentive by even the currently largest fishing fleet.  We also suggest that the language for NOAA’s Preferred Alternative 3 be clarified in the FSEIS for the general public.             
* Action 4 (Eligibility for Initial IFQ Allocation) – EPA agrees with restricting the initial eligibility for IFQ allocation to current Class 1 and 2 license holders (NOAA’s Preferred Alt. 3) since they are currently the fishers that are legally fishing the resource.  To exclude Class 2 licensees (Alt. 2), which are allowed to keep red snapper as bycatch from their target fisheries, would mean that the snapper bycatch would need to be discarded and would primarily become mortalities instead of being counted toward the TAC.  Class 1 and 2 fishers constitute a workable number of 599 active (and 166 inactive) fishers (pg. 70).

* Action 5 (Initial Apportionment of IFQ Shares) – We agree with NOAA’s Preferred Alternative 2 for this action which would proportionately allocate initial IFQ shares to eligible fishers.  However, the determination of Class 1 and 2 licensees catch histories confounds allocation since data are incomplete.  We will defer to NOAA/NMFS and the Council regarding which date sets to use.  Generally, however, we suggest that the base years for the allocation database be a complete data set, be long enough to be representative and average out any atypical years, hopefully simulates fishing conditions of the proposed IFQ program (as opposed to the current derby-style approach), and   favors the historically most efficient fishers so that stock recovery is promoted.  We also encourage the use of science-based logic in selecting the database as opposed to other rationale suggested on page 75 (“Thus, the initial allocation of fishing privileges 
is largely a political decision, not an economic or biological one.”).  

EPA offers no comments for Alternative 4, which is also preferred by NOAA.

 
* Action 6 (Establishment and Structure of an Appeals Process) – EPA has no substantive comments on this action since it is an administrative action.  However, the concept of the Regional Administrator rendering a final decision on appeals (NOAA’s Preferred Alt. 2) seems appropriate.  NOAA’s second preferred alternative (5) also seems reasonable by setting aside 3% of the TAC as a contingency for settling disputes.    
* Action 7 (Transfer Eligibility Requirements) – NOAA’s Preferred Alternative 6 may not be the best alternative for transferring eligibility.  This alternative would allow transference to holders of a valid reef fish permit for the first five years and to anyone that is a U.S. citizen and permanent resident aliens thereafter.  As such, it would open up transfers to fishers other than red snapper or reef fishers in general, which would seem 
to be counterproductive to achieving consolidation of experienced and therefore efficient red snapper fishers.  However, if nevertheless selected in the FSEIS, we suggest that
after the first five years, opening up the fishery versus continuing to limit transfers to reef fishers be re-evaluated.  
EPA favors Alternatives 5 or 3 which would allow transfers to IFQ shareholders only    or to IFQ shareholders for the first five years and to reef fishers thereafter, respectively.  From a fishery (biological) perspective, Alternative 3 would maximize consolidation while 5 would allow for a greater pool of fishers and could therefore have more societal value.  However, as indicated in the DEIS (pg. 82), eligibility could not be transferred to family members under Alternative 5 (after the first 5 years) or 6, unless they hold a reef permit.  Since family transference is a common practice, this would seem to be a negative aspect of such alternatives since family members would likely be efficient fishers of red snapper.  Alternative 3 would not prevent family transference, while Alternative 5 might be a reasonable compromise since it would not prevent family transference initially and offer a greater pool of fishers.
* Action 8 (Use It or Lose It: IFQ Shares or Allocations) – This action addresses the fate of shares and allocations if they are inactive for three years.  NOAA’s Preferred Alternative 1 is the no action status quo, where shares/allocations would be retained even if fishers were too inactive (below the activity threshold) for three years (Alt. 2) or for five years (Alt. 3).  The rationale appears to be that any lost landings during inactivity would only benefit the TAC and stock recovery.  We agree with expediting stock recovery and believe that Alternative 1 could be useful for historically inactive shareholders.  However, this alternative would seem to be counterproductive to the objective of Amendment 26 to reduce the capacity of the fishery, since the share certificates for too inactive fishers would be revoked after three or five years and 

thereby reduce capacity.  While these revoked shares would be proportionately redistributed among remaining shareholders, the fishery would still be more consolidated under Alternatives 2 and 3.  Unless the inactivity is chronic and little fishing is done over longer periods, we recommend reconsideration of Alternatives 2 and 3 as being more consistent with Amendment 26 and a more permanent management tool than potential inactivity.  We also note that inactivity should be allowed for cause, such as death or illness of the shareholders.  Inactive shareholders could also sell or lease their shares before the three- or five-year threshold, rather than being compelled to fish under duress.  It should also be emphasized that the addressed fisher inactivity would seem to be an unlikely occurrence, barring death or illness, since red snapper is a valued species that is being overfished rather than under-utilized. 

* Action 9 (Adjustments in Commercial Quota) –  If any TAC quota adjustments        need to be made, we agree that NOAA’s Preferred Alternative 2 is preferable since it would proportionately, and therefore equitably, allocate adjustments among the IFQ shareholders.  For the benefit of the public, we suggest that the FSEIS provide background information as to why and when adjustments to the TAC would be needed. 
We offer no comments on NOAA’s second preferred alternative (5) for this action.
* Action 10 (Vessel Monitoring Systems (VMS)) – EPA agrees that vessels for red snapper  fishing should be equipped with VMS to facilitate enforcement.  We therefore support NOAA’s Preferred Alternative 2 but will defer to NOAA/NMFS and Council regarding the administrative issue of what parties should pay for the VMS equipment  and communication costs.  However, we recommend that the possible hardship circumstances of Class 2 fishers, which take only about 7% of the TAC as bycatch from other fisheries, be considered regarding such purchases.

As indicated in the DEIS, VMS requirements may already be set if Amendment 18A is approved by the Secretary of Commerce.  The FSEIS should provide an update.

* Action 11 (Cost Recovery Plan) – EPA offers no comments on this administrative issue regarding NOAA’s recovery of actual costs for management and enforcement of the proposed IFQ program, pursuant to the Magnuson-Stevens Act. 
Other Comments
  
* Species Scientific Name – The scientific name for red snapper (Lutjanus campechanus) was not noticed in the document.  If not provided, the FSEIS should reference it and any other similar snapper species, such as vermilion snapper, that may be managed by Amendment 26. 
