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Ref:  02-070-DOI
Kristin K’eit

Environmental Scientist

Bureau of Indian Affairs, Alaska Region

P.O. Box 25520

Juneau, AK  99802-5520

RE:  FEIS Comment, proposed Cordova Oil Spill Response Facility, Cordova, AK

Dear Ms. K’eit,

The U.S. Environmental Protection Agency (EPA) has reviewed the Final Environmental Impact Statement (EIS) for the Cordova Oil Spill Response Facility (CEQ No. 20050535), in accordance with our responsibilities under the National Environmental Policy Act (NEPA) and Section 309 of the Clean Air Act.

The purpose of the project is to construct an oil spill response facility and deepwater port in the Cordova area that can transfer response materials from the all-weather Cordova Airport to the full range of response vessels, at any tide.  The EIS evaluates a No Action Alternative (Alternative 1) and four action alternatives. As in the Draft EIS, the Final EIS presents Alternative 4A, Road Option 3 as BIA’s proposed action and Preferred Alternative.  The Preferred Alternative includes a fill dock and staging area at Shepard Point and 4.5 miles of new gravel road using an inland alternate access road route.

EPA rated the Draft EIS and Preferred Alternative as EC-2 (Environmental Concerns, Insufficient Information).  Based on our review, we were concerned that the Draft EIS did not provide sufficient information to demonstrate that the choice of a deepwater dock at Shepard Point best fulfilled the need to improve and maximize spill response capabilities in Cordova.  We determined that the risk of avalanches and debris flows along the access route could reduce response capabilities dependent on a Shepard Point facility, and we were concerned with the potential risk to human safety due to avalanches and debris flows that could coincide with road travel. We were particularly concerned with the potential adverse impacts to special aquatic resources and waters of the U.S. (e.g., eelgrass beds) that would result from road construction in the project area.  The Draft EIS contained insufficient information to demonstrate that the Preferred Alternative was the least environmentally damaging practicable alternative (LEDPA) in compliance with Section 404 of the Clean Water Act. The information presented in the Draft EIS indicated that of the alternatives evaluated, the Preferred Alternative had the greatest impacts to intertidal and subtidal marine habitat, wetlands and other waters of the United States, and essential fish habitat.
We appreciate the BIA’s consideration of our comments, and according to the Responses to Comments appendix in the Final EIS (Appendix S) the BIA attempted to address many of them.  However, on the basis of our review of the Final EIS, we have determined that the major issues associated with the selection of a new deepwater port facility at Shepard Point to meet the Purpose and Need remain, and we continue to have the same major concerns with the selected Preferred Alternative that we discussed in our Draft EIS comment letter.
Improvement to Spill Response Capability 

In our Draft EIS comment letter, we recommended that the Final EIS more clearly describe current and anticipated spill response deficiencies in Cordova due to lack of another deepwater port, and quantify the improvements in response capabilities that support the selection of the Preferred Alternative in meeting the Purpose and Need. We also recommended that the Final EIS include additional detail regarding the predicted use of the facility, supported by commitments from agencies and spill response providers to relocate or add pre-positioned response equipment out to Shepard Point, in order to correct specific deficiencies, improve response capabilities and support the Preferred Alternative.

Rather than include details regarding the specific equipment that would be moved to a new facility or how agencies and spill response providers would use the Shepard Point location, the Final EIS states that current regional response plans would be revised to incorporate the information. At that time, it is presumed that details would be provided regarding the response equipment that would be staged at the facility, commitments from spill response providers to use the facility, coordination with response equipment and the Tier 1 and Tier 2 response vessels that would remain at other Cordova locations, and the overall improvement to spill response that would result. The EIS does not document that spill response in the Cordova area is currently inadequate for purposes of compliance with area response plans and statutory requirements. No quantifiable improvement in spill response that would result from the addition of a deepwater port at Shepard Point is presented. A comparison of the impact on timely spill response due to temporary delays during the lowest tides associated with the other alternatives versus potential delays of up to 72 hours at the Shepard Point location does not support the selection of the Preferred Alternative. All of the other alternatives are practicable and would meet the Purpose and Need at less cost and with less adverse impact to the natural environment. EPA remains concerned that without a demonstration that improvements to spill response capabilities would best be accomplished through construction of a new deepwater port at Shepard Point, or any other location, and verification that the new facility would be used in order to provide the response improvements, the Final EIS lacks sufficient justification to support the Preferred Alternative.
The Final EIS includes new information that describes how avalanche and landslide hazards, which could significantly reduce response capabilities and increase human safety risks, would be partially mitigated through a combination of design adjustments, road closure, signage, and slope protection. EPA remains concerned that even with the proposed mitigation measures, the road and dock facility at Shepard Point would remain vulnerable to delays in response times and costly monitoring and maintenance, further reducing its effectiveness compared to the other alternatives presented in the EIS.  The new one lane road segments and increases in grade that are presented in the Final EIS have the potential to reduce the efficiency of road traffic, especially during an emergency situation. Even with the proposed mitigation measures, road closures due to avalanches and landslides could last significantly longer than current 6-hour delays for docking of the deepest draft vessels at low tide.
In summary, EPA has determined that the EIS does not present sufficient information to support and justify the Preferred Alternative in meeting the Purpose and Need.  Response plan and statutory requirements are currently met using existing docks and, among other commitments, pre-staged response equipment and the Tier 1 and Tier 2 fishing vessels located in and around Cordova. Response providers, including the Alyeska Ship Escort/Response Vessel System (SERVS), have documented that short-term delays in accessing the Cordova docks with their deepest draft vessels during the lowest tides are acceptable. The relocation of a response facility to the Shepard Point site would increase risks to human safety and would likely increase response times, particularly when Tier 1 and Tier 2 fishing vessels need to mobilize to the site. The Preferred Alternative would also cause the greatest environmental damage, particularly to intertidal and subtidal marine habitat, wetlands and other waters of the United States.
Environmental Impacts to Aquatic Resources
In our Draft EIS comments, we expressed concerns regarding the expected adverse impacts to eelgrass beds and rocky intertidal shoreline habitat as a result of the Preferred Alternative road construction.  Eelgrass beds are important essential fish habitat (EFH) for commercially valuable species in Alaska. Eelgrass habitat is considered a “special aquatic site” by the U.S. Army Corps of Engineers (Corps) and according to regulations in 40 CFR 230 it is to be avoided to the maximum extent practicable. Road option 3 alignment modifications in the Final EIS have somewhat decreased impacts to eelgrass habitat for the Preferred Alternative; however, with the exception of the pile-supported dock option under Alternative 2 (Ocean Dock), the adverse impacts to these important biological resources remain significantly greater for the Preferred Alternative compared to the other action alternatives.

The Clean Water Act §404(b)(1) Guidelines require, in part, that “no discharge of dredged or fill material shall be permitted if there is a practicable alternative to the proposed discharge which would have less adverse impact on the aquatic ecosystem.”  The Guidelines prohibit the discharge of dredged or fill materials into waters of the U.S. if there is a less damaging practicable alternative to that discharge. EPA continues to have serious concerns that the Final EIS does not contain sufficient information to demonstrate that the Preferred Alternative represents the least environmentally damaging practicable alternative (LEDPA) in compliance with the 404(b)(1) Guidelines. In our Draft EIS comments, we recommended that the Final EIS include a preliminary 404(b)(1) evaluation that considered all action alternatives, so the public and decision makers could review and comment on it prior to publication of the Record of Decision.  A preliminary 404(b)(1) evaluation is not included in the Final EIS, and to our knowledge a completed 404 application has not yet been submitted to the Corps.
The Corps has responsibility for final determinations of compliance with the 404(b)(1) Guidelines and its Section 404 permit regulations. EPA reviews 404 permit applications and provides comments that address the impacts of activities being evaluated by the Corps and appropriate and practicable measures to mitigate impacts.  In accordance with the 1992 CWA Section 404(q) Memorandum of Agreement between the Corps and EPA, the Corps fully considers EPA’s comments when determining whether to issue a permit, issue a permit with conditions and/or mitigation, or deny a permit.

On the basis of our review of the Final EIS, we do not believe that the document provides sufficient information to support the choice of the Preferred Alternative as the LEDPA for purposes of complying with the 404(b)(1) Guidelines and permitting under the CWA Section 404 program.  EPA recommends that the BIA consider both our Draft and Final EIS comments concerning the expected environmental impacts to aquatic resources from all the alternatives when preparing 404 permit applications for this or related projects. Attachment 1 includes additional comments on information in the Final EIS that may need revision or clarification for a future 404(b)(1) evaluation.
EPA appreciates the opportunity to review and provide comments on the Cordova Oil Spill Response Facility Final EIS.  If you have any questions regarding our comments please contact me at (206)553-1601 or by email at reichgott.christine@epa.gov.

Sincerely,







/s/
Christine B. Reichgott, Manager

NEPA Review Unit

Attachment

Attachment 1 

U.S. Environmental Protection Agency:
Additional Comments Relative to 
Clean Water Act 404(b)(1) Guidelines
for

Cordova Oil Spill Response Facility

Final Environmental Impact Statement (EIS) 
Volume I
§§ 3.3.3 Marine Habitats and 3.3.5 Wetlands and Other Waters of the U.S.
This organization, which the EIS carries on through Chapter 4 (in subsections 3.3 and 3.5 for each alternative), is misleading.  The waters described under Marine Habitats are also Waters of the U.S., but they are not addressed in the sections bearing that phrase in their title.

§§ 4.3-4.6, Subsection 3.3 Intertidal and Subtidal Marine Habitat (for each Alternative)
The subsection title indicates that the discussions focus on the “Marine” system, but the narratives include references to “Estuarine” areas, as well (e.g., § 4.3.3.3, first paragraph, pg. 4-27, § 4.5.3.3, second paragraph, pg. 4-71).  The text should clarify whether the discussion reflects Cowardin classification or some other terminology.  In addition, as noted above, these areas are all “waters of the U.S.,” despite that term’s not appearing until a later heading in each section.

§ 4.5.3.2 Freshwater (Anadromous) Habitat for Alternative 4

Given its title, it is unclear why this discussion compares the acreage of “intertidal” or “tideland” fill for the various alignment options.

§ 4.5.3.3 Intertidal and Subtidal Marine Habitat for Alternative 4
The minimum acreage (12.3) cited in the second paragraph (page 4-71) exceeds the 11.0 acres one derives from Table 4.3-4 (pg. 4-28).  Also, as noted above, it appears that the acreage figures may include “Estuarine” areas, as well.
§ 4.5.3.5 Wetland and Other Waters of the U.S.

As elsewhere, this section appears to intermingle and/or juxtapose terminology in referring to various types of waters of the U.S., leading to confusion, inconsistencies, and difficulty in tracking the extents of impact.  For example:
· The acreages listed in Table 4.5-1’s row for Estuarine Subtidal/Intertidal Unconsolidated Shore (pg. 4-74) are the same as those cited as “Marine” (or simply “intertidal”) impacts in Tables 4.3-4 (pg. 4-28) and 4.5-2.

· The Cowardin Classes should be split further and more accurately described, including separate columns for at least palustrine wetlands, estuarine wetlands, estuarine intertidal unconsolidated shore (or “non-wetland”), estuarine intertidal rocky shore, estuarine subtidal, and riverine.

· It is unclear why there are no acreages for intertidal rocky shore; the impacts are cited only in linear terms.

· Table 4.5-1 (pg. 4-74) includes riverine acreage with wetlands.  That categorization is consistent with National Wetland Inventory/Cowardin terminology, but not with Clean Water Act Section 404 “wetlands and other waters of the U.S. (OWUS)” terminology, in which rivers and streams fall under the latter category.  Since the EIS uses “wetlands and OWUS” throughout, it would be more appropriate to address riverine areas in Chapter 4 under OWUS, as was done in Chapter 3 (i.e., § 3.3.5.2, pp. 3-74 and 3-75);

· Table 4.5-2 also lacks clarity with regard to Cowardin and Section 404 terminology, most notably in the apparent distinction between “intertidal” and “wetland” (which can include intertidal areas) fill.

· It does not appear that the acreages referenced in the second paragraph of § 4.5.3.5.3 (pg. 4-76) can be identified in either Table 4.5-1 or 4.5-2.  Separating inter- and subtidal Estuarine impacts in Table 4.5-1 would likely facilitate that tracking, although it is unclear whether the terminology in the paragraph contains other overlaps, as well.  For example, the first sentence cites acreage for “estuarine intertidal and subtidal habitats,” whereas the second sentence references “subtidal” waters.  The first sentence also appears to distinguish Estuarine “wetlands” (< 0.1 acre of impact) from Estuarine “habitats” (0.8 to 3.3 acres of impact).

§ 4.5.3.5.1 Alternative 4A
The list of potential pollutants from operations and maintenance included in the second paragraph, (pg. 4-75) should include sediments. Impacts from vessel traffic should include chronic hydrocarbon releases/spills.
§ 4.5.3.5.3 Shepard Point Road Options
In addition to the apparent problems noted previously for the second paragraph, this section, in its discussion of impacts to Riverine systems (pg. 4-77), likely mischaracterizes the duration of impacts from operations and maintenance.  It is more likely that such impacts would be chronic; albeit low-level, rather than temporary.

§ 4.8.2.1 Actions Considered but Eliminated from the Cumulative Effects Assessment
Timber harvesting (pg. 4-106) may be a reasonably foreseeable future activity, even if the market conditions are currently “poor.”

§§ 4.8.3.3.2 Freshwater (Anadromous) Habitat and 4.8.3.3.3 Intertidal and Subtidal Marine Habitat

As noted above, it should be clear that these areas are also “waters of the U.S.”

§ 4.8.3.3.5 Wetlands and OWUS
Table 4.8-1 (pp. 4-121 through 4-123) should be reorganized to better facilitate comparison between alternatives.  For example, making the Cowardin classifications columns, instead of rows, and incorporating the Geographic Area and Past/Present Impacts into each appropriate Cowardin Class heading would allow the alternatives to become rows, and make side-by-side comparison much easier.

As in § 4.5.3.5, the Cowardin Classes should be split further, and more accurately described, including separate columns for at least palustrine wetlands, estuarine wetlands, estuarine intertidal unconsolidated shore (or “non-wetland”), estuarine intertidal rocky shore, estuarine subtidal, and riverine.  EPA also recommends that the cited acreages by checked for accuracy and consistency.
§ 5.1 Water Quality
Proposed mitigation measures 3 through 5, 8, 11 and 12 (pg. 5-1) apply to other “resource areas” (e.g., wetlands, inter- and subtidal areas, and streams), as well as Water Quality.

The silt fences referenced in proposed mitigation measure 9 (pg. 5-1) are “sediment,” not “erosion” control features.  It would be highly advisable (and, most likely, required under a Stormwater Pollution Prevention Plan for the project) to implement both types of measures during and immediately after construction, until exposed soils are permanently stabilized.  Erosion control measures are those intended to reduce the initial movement of sediment from fill slopes and exposed areas, rather than those focused on retaining mobilized sediments somewhere downslope.  Erosion control measures include materials such as jute matting and similar fabrics, mulching, horizontal vehicle tracking, etc.

It is unclear whether the term “contaminated” in proposed mitigation measure 10 (pg. 5-1) is intended to include turbid waters. EPA recommends that this mitigation measure be clarified to include turbid waters.
§ 5.2 Wetlands
Proposed mitigation measure 7 (pg. 5-2) derives—as do many of the other measures—from the Alaska District’s Corps of Engineers Nationwide Permits Regional Condition E.  It applies, however, primarily to projects that involve the excavation and backfill of wetlands.  It is not clear how such a measure would apply to this project.

Proposed mitigation measures 8 and 9 (pg. 5-2) do not need to be listed under Wetlands, as it already in §§ 5.4 and 5.5 (Intertidal Areas and Anadromous and Resident Fish Streams), to which they are more applicable.
Proposed mitigation measure 10 (pg. 5-3) applies to §§ 5.4 and 5.5 (Intertidal Areas and Anadromous and Resident Fish Streams), as well.
Appendix S

§ 4.25 Permitting
The point of the last two sentences of the response to comment PER02 (pg. 59) is unclear.  The 404(b)(1) Guidelines expressly prohibit permitting discharges of fill into waters of the U.S. if there is a less damaging practicable alternative, with virtually no exception.  As it currently reads, the last sentence appears to inaccurately imply that 404(b)(1) compliance and the public interest review constitute an “either-or” requirement for permit issuance.

The response to comment PER05 indicates that the EIS includes a preliminary 404(b)(1) evaluation as an Appendix; however, the evaluation is not included as an Appendix.
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