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Attn Of:
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Ref:  02-070-DOI
Kristin K’eit

Environmental Scientist

Bureau of Indian Affairs, Alaska Region

P.O. Box 25520

Juneau, AK  99802-5520

Dear Ms. K’eit,

The U.S. Environmental Protection Agency (EPA) has reviewed the Draft Environmental Impact Statement (EIS) for the Cordova Oil Spill Response Facility (CEQ No. 20050535), in accordance with our responsibilities under the National Environmental Policy Act (NEPA) and Section 309 of the Clean Air Act.  Section 309, independent of NEPA, specifically directs EPA to review and comment in writing on the environmental impacts associated with all major federal actions.  Under our policies and procedures, we evaluate the document's adequacy in meeting NEPA requirements. 
The Draft EIS was prepared to evaluate the environmental impacts associated with alternative actions to improve and enhance Cordova’s existing oil spill response capabilities. EPA commends the Bureau of Indian Affairs (BIA) for evaluating this project in a comprehensive EIS, and for conducting the technical research and outreach to subject matter experts, tribes and the public during development of the document. 

The purpose of the project is to construct an oil spill response facility and deepwater port in the Cordova area that can transfer response material from the all-weather Cordova Airport to the full range of response vessels, at any tide.  The Draft EIS evaluated a No Action Alternative (Alternative 1) and four action alternatives.  Alternative 4A, Road Option 3 is BIA’s proposed action and preferred alternative, and includes a fill dock and staging area at Shepard Point and 4.5 miles of new gravel road using an inland alternate access road route.

[image: image2.wmf]EPA supports the goal of improving oil spill response capabilities in Cordova and Prince William Sound, while avoiding or minimizing environmental impacts and further degradation of biological resources, including species that have not fully recovered from the 1989 Exxon Valdez oil spill.  However, we are concerned that the Draft EIS does not provide sufficient information to demonstrate that the choice of a deepwater dock at Shepard Point best fulfils the need to improve and maximize spill response capabilities in Cordova.  The Preferred Alternative includes 4.5 miles of new access road along the Orca Channel shoreline.  We are concerned with the potential adverse impacts to special aquatic resources and waters of the U.S. (e.g., eelgrass beds) that would result from road construction in the project area.  The risk of avalanches and debris flows along the access route could reduce response capabilities dependent on a Shepard Point facility, and we are concerned with the potential risk to human safety due to avalanches and debris flows that coincide with road travel. 

In addition, the Draft EIS contains insufficient information to demonstrate that the Preferred Alternative is the least environmentally damaging practicable alternative (LEDPA) in compliance with the Section 404 of the Clean Water Act.  The Clean Water Act §404(b)(1) Guidelines require, in part, that “no discharge of dredged or fill material shall be permitted if there is a practicable alternative to the proposed discharge which would have less adverse impact on the aquatic ecosystem.”  Although not a requirement under NEPA, EPA recommends that the Final EIS include a preliminary 404(b)(1) evaluation that considers all action alternatives included in the Draft EIS, so that decision makers and the public can review and comment on it prior to publication of the Record of Decision.  A preliminary 404(b)(1) evaluation would also be an integral part of determining whether the Preferred Alternative represents the LEDPA.  The information currently presented in the Draft EIS indicates that of the alternatives evaluated, the Preferred Alternative has the greatest impacts to intertidal and subtidal marine habitat, wetlands and other waters of the United States, and essential fish habitat.

EPA has assigned a rating of EC-2 (Environmental Concerns – Insufficient Information) to the Cordova Oil Spill Response Facility Draft EIS.  Detailed comments to support our rating, and recommendations to consider for the Final EIS, are enclosed.  We have also enclosed a copy of the EIS rating system criteria used in conducting our environmental review.  This rating and a summary of our comments will be published in the Federal Register.

EPA appreciates the opportunity to review and provide comments on the Cordova Oil Spill Response Facility Draft EIS.  If you have any questions regarding our comments please contact me at (206)553-1601.  Please also feel free to contact Colleen Burgh in our Alaska Operations Office at (907)271-1481.

Sincerely,







/S/
Christine B. Reichgott, Manager

NEPA Review Unit

Enclosures

U.S. Environmental Protection Agency (EPA)

Comments on the Cordova Oil Spill Response Facility

Draft Environmental Impact Statement (Draft EIS)
February 10, 2006
Selection of Preferred Alternative (Alternative 4A, Road Option 3)

EPA commends the Bureau of Indian Affairs (BIA) for the extensive research and objective evaluations that were completed during development of the Draft EIS.  We are, however, concerned that on the basis of the information presented in the Draft EIS, it is not clear how the analysis and comparison of the alternatives supports the selection of the Preferred Alternative. 

The BIA’s preferred alternative is Alternative 4A, Road Option 3, and includes a new deepwater dock and staging area at Shepard Point and construction of 4.5 miles of new road. According to the Draft EIS, the three other action alternatives (Alternatives 2, 3 and 5), in addition to the Preferred Alternative, would meet the Purpose and Need.  All build alternatives would provide a dedicated dock and staging area for spill response, and would allow all response vessels, regardless of size, access to a response facility at any time.  EPA is concerned that the Draft EIS does not provide sufficient information to demonstrate that the choice of a deepwater dock at Shepard Point best fulfils the need to improve and maximize spill response capabilities in Cordova.  As discussed in the Draft EIS, the current response capabilities in Cordova and Prince William Sound meet response planning standards, as specified in regulations and area spill response contingency plans.  Compared to the other action alternatives analyzed in the Draft EIS, the Preferred Alternative would result in the most adverse impacts to special aquatic resources and waters of the U.S.  In total, the Preferred Alternative presents the most adverse impacts to both the environment and human health and safety compared to the No Action Alternative and the other action alternatives without demonstrating a substantive improvement to spill response capabilities.

Improvement to Spill Response Capability 

The Draft EIS states that a deficiency in the response capabilities in Cordova includes the inability of the deepest draft response vessels to access existing dock facilities at all tides.  However, the DEIS indicates that deepest draft response vessels are not needed in Cordova during initial spill response; mobilization to that area would occur in later stages of the response which are not as time-sensitive.  EPA recommends that the Final EIS more clearly describe current and anticipated spill response deficiencies in Cordova due to lack of another deepwater port, and quantify the improvement in response capabilities that supports the selection of the Preferred Alternative. 

It is unclear what spill response equipment would remain pre-positioned in Cordova and what would be relocated to a Shepard Point facility. The Draft EIS is unclear about whether a dedicated, single facility or multiple staging areas are more conducive to an organized and efficient spill response. Even with a dedicated facility at Shepard Point, spill response equipment would still be pre-staged and stored at existing Cordova docks to be able to respond to local spills. The Draft EIS established minimum design criteria for the equipment storage area at Shepard Point primarily based on relocating and consolidating the Ship Escort/Response Vessel System (SERVS) equipment currently in Cordova; however, there is no information in the Draft EIS that shows that SERVS intends to relocate their pre-positioned response equipment to Shepard Point.  EPA recommends that the Final EIS include additional detail regarding the predicted use of the facility, supported by commitments from agencies and spill response providers (e.g., SERVS, U.S. Coast Guard, and Alaska Department of Environmental Conservation), to relocate or add pre-positioned response equipment out to Shepard Point in order to correct specific deficiencies or improve response capabilities, in order to support the Preferred Alternative.

As stated in the Draft EIS, the differences between the oil spill response capabilities of the action alternatives are largely dependent on the location of the new oil spill response facility proposed under each alternative and the ease of access that each location would provide to both response vessels and response personnel.  A new facility at Shepard Point would increase travel and logistics time for the Cordova fishing fleet response vessels and increase road transport time and logistics for response equipment arriving by aircraft, which would be the primary shipping method for out-of-region equipment in the event of a major spill.  Ease of access could also be impacted by temporary road closures and non-oil spill response related activities at the dock and staging area located at Shepard Point.  EPA recommends the Final EIS describe how the road would be maintained and how the dock and staging area would be managed so that other uses would be controlled and could be quickly vacated for response purposes, and include mitigation measures that would avoid response delays due to the increased travel and logistics for the Preferred Alternative. 

Environmental Impacts to Aquatic Resources 
The Draft EIS provides a fair amount of detail to support its conclusions regarding the functions of aquatic resources in the area and the potential impacts.  The proposed fill dock and boat launch at Shepard Point (Alternative 4A) combined with the preferred 4.5 miles of access road (Road Option 3) would involve approximately 327,000 cy of fill and impact 3.2 acres of eelgrass habitat and 3.7 miles of intertidal rocky shoreline. 

EPA is concerned about expected adverse impacts to eelgrass beds and rocky intertidal shoreline habitat as a result of the Preferred Alternative road construction.  Eelgrass beds are important essential fish habitat (EFH) for commercially valuable species in Alaska, and are identified as a Habitat of Particular Concern within EFH by both the National Marine Fisheries Service and the Alaska Department of Fish and Game.  Eelgrass habitat is considered a “special aquatic site” by the U.S. Army Corps of Engineers and according to regulations in 40 CFR 230 it is to be avoided to the maximum extent practicable.  According to the Draft EIS, the expected adverse impacts to these important biological resources are significantly greater for the Preferred Alternative compared to the other action alternatives (Alternatives 2, 3 and 5).  The Draft EIS concludes that adverse impacts to both eelgrass habitat and rocky intertidal shoreline habitat as a result of the Preferred Alternative would be major and would require mitigation.  EPA recommends the Final EIS describe how the comparison of the significance of adverse impacts to special aquatic resources for each action alternative supports the Preferred Alternative and describe specific mitigation measures that would avoid or minimize adverse impacts to these special aquatic resources as a result of the Preferred Alternative. 

Clean Water Act Section 404(b)(1) Guidelines
The Clean Water Act Section 404(b)(1) Guidelines prohibit the discharge of dredged or fill materials into waters of the U.S. if there is a less damaging practicable alternative to that discharge.  EPA has concerns that the Draft EIS contains insufficient information to demonstrate that the Preferred Alternative represents the least environmentally damaging practicable alternative (LEDPA) in compliance with the Section 404(b)(1) Guidelines.  LEDPA establishes two requirements: one requirement addresses the relative environmental impacts of the alternatives and the other addresses the practicability of alternatives.  EPA recommends that the Final EIS include a preliminary 404(b)(1) evaluation that considers all action alternatives included in the Draft EIS, so that decision makers and the public can review and comment on it prior to publication of the Record of Decision.  A preliminary 404(b)(1) evaluation would also be an integral part of determining whether the Preferred Alternative represents the LEDPA.

For projects that propose to fill special aquatic sites such as eelgrass beds (i.e., vegetated shallows), section 230.10(a)(3) of the Guidelines establishes the presumption that alternatives would “have less adverse impact on the aquatic ecosystem, unless clearly demonstrated otherwise.”  Of the other action alternatives (Alternatives 2, 3, and 5), only Alternative 2 would also cause elimination of eelgrass beds, with less impact for the fill dock option at that location. Although Road Option 3 would have less adverse impacts to aquatic life than the other road options that were evaluated for Alternative 4, aquatic impacts of the Preferred Alternative at Shepard Point would be significantly more than the other acreages of the other action alternatives.  Based on the information provided in the Draft EIS, the other three action alternatives would all be less damaging than the Preferred Alternative.

Besides considering the impacts of the proposed project on the various physical, chemical, biological and human use characteristics of the aquatic environment, the 404(b)(1) evaluation also needs to assess the impacts and practicability of various alternatives to the proposal, including those that would not involve fill (the No Action Alternative), as well as others that would involve fill, but at other locations (Alternatives 2, 3 and 5).  The consideration of practicability takes into account cost, technology and logistics, in light of overall project purposes.  The Draft EIS presents each of the less damaging action alternatives as fulfilling the project Purpose and Need.  Each of the less damaging alternatives also appears to be available and technically feasible.  In addition, each of the less damaging alternatives would cost substantially less than the Preferred Alternative.  The cost presented in the Draft EIS for the Preferred Alternative is estimated to be $32.2 million, compared to cost estimates of $13.1 million to $18.3 million for the other three action alternatives (Alternatives 2, 3 and 5).  The remaining factor, logistics, appears also to favor the less damaging alternatives over the proposed Shepard Point facility, not only in their proximity to the fishing fleet strike teams, but also in their proximity to response equipment that is currently pre-staged in Cordova and that would likely not be relocated to Shepard Point, their proximity to the Cordova Airport, and in their avoidance or minimization of logistical difficulties such as access road maintenance or closures.

Specific Comment, Appendix P.  The Draft EIS correctly notes the 404(b)(1) requirements to assess the potential impacts of the proposed project on the physical, chemical, biological and human use characteristics of the nation’s waters (Appendix P, Section 4.6).  However, two other factors that are included in the examples of factors to be considered, economics and property ownership, are not 404(b)(1) evaluation factors.  Rather, the Guidelines include cost in the definition of practicability, and also identify several types of adverse impacts that fill could have on real property and note that the alternatives analysis should consider practicable alternatives not currently owned by the applicant. EPA recommends that Appendix P, Section 4.6 (and elsewhere in the Draft EIS, if applicable) be revised by deleting the references to economics and property ownership as 404(b)(1) assessment factors.

Specific comments, Appendix R, Section 2.6.  The Draft EIS describes potential disposal options for dredged material that would result from implementation of Alternatives 2, 3 and 5 in Appendix R and throughout the evaluation of those alternatives in the Draft EIS.  EPA recommends that the BIA also research another potential option for dredged material at Two Moon Bay.  The U.S. Fish and Wildlife Service is currently planning a restoration project at that location, using dredge spoils to create eelgrass beds.  If the Two Moon Bay location represents another potentially feasible option for disposal of dredged material for the other alternatives, EPA recommends the information be incorporated into the Final EIS.

Based on information in the Draft EIS, the proposed dredged material disposal site options for Alternatives 2, 3 and 5 that are located west of Observation Island appear to be located in inland waters and disposal activities would be subject to authorization under the federal Clean Water Act.  The Draft EIS references the potential applicability of both the Clean Water Act and the Marine Protection, Research and Sanctuaries Act, otherwise known as the Ocean Dumping Act.  EPA recommends that the BIA verify the location of the proposed disposal sites against the baseline of the territorial sea, which is available from the National Oceanic and Atmospheric Administration’s National Ocean Survey maps, to confirm that only Clean Water Act authorization would apply.  It would also be helpful to illustrate the disposal sites on a map that shows their location relative to the baseline (boundary) for inland and ocean waters.
Avalanche Risk

Access to the Shepard Point facility could be significantly adversely impacted if an avalanche, debris flow or maintenance problem caused road closures along the proposed access road. As documented in the EIS, response planners recommended that any proposed facility should have all-season road access, and consistently noted that uninterrupted access to a response facility at all times was more important that potential temporary delays for large vessels to dock in Cordova.  EPA has concerns about the potential adverse impacts to timely spill response and the risks to human safety due to avalanches along the proposed access road to Shepard Point.  

The Draft EIS also documents that regulatory and contingency plan requirements to mobilize pre-positioned response equipment within specific time limits would be difficult to meet with the Preferred Alternative during periods of high snowfall or when the road was closed due to avalanches.  EPA recommends the Final EIS include effective mitigation measures to avoid noncompliance with regulatory and contingency plan requirements due to such delays. 

The Draft EIS acknowledges the possibility that an avalanche or debris flow could have a major impact on the project if it coincided with road travel and caused a loss of life.  A potential mitigation measure that would close the exposed road sections during periods of high avalanche hazard is included in the Draft EIS; however, additional road closures, while contributing to human safety, could also adversely impact effective spill response.  EPA recommends the Final EIS include mitigation measures that would effectively avoid or minimize the risk to public safety due to avalanches or debris flows along the access road, and the potential impacts of the mitigation measures to spill response capabilities.  

Cost Estimate and Project Funding

EPA is concerned about the following potential additional costs for the Preferred Alternative:  

Access road.  EPA recommends the Final EIS include a discussion of how the access road would be maintained, by whom, and expected annual maintenance costs that include avalanche monitoring and mitigation measures.  The Final EIS should also include a discussion of potential costs for the lease or sale of state tidelands along the road right-of-way. It is important to disclose all potential costs associated with the new access road in order to determine if it would be a financial asset or liability to Cordova residents and taxpayers.

Dock facility operations and maintenance.  EPA recommends the Final EIS include additional information regarding who would operate the Shepard Point facility, and the potential cost implications, including the Port Authority option or other lease agreements mentioned in the Draft EIS.  Operation and maintenance requirements at the Shepard Point dock and staging area would include maintaining site control if non-spill response uses were allowed at the dock or staging area and clearing the areas of other uses on short notice in the event of a spill response, and should consider the potential need to temporarily shelter response workers and other individuals, and provide alternate transportation, in the event an avalanche or other situation caused a road closure and prohibited road access back to Cordova.   

Contaminated site investigation and cleanup.  EPA recommends the Final EIS include additional discussion and potential cost implications for the site investigation and remediation that may be required at the former Shepard Point Cannery site, which is located within the Preferred Alternative dock and staging area.  According to the Draft EIS, the probability for impacts to the area due to past releases of hazardous materials is high, and a site investigation is needed to further define the nature and extent of contamination.  The Draft EIS concludes that mitigation requirements are likely to be high, due to the relatively remote nature of the site and the likelihood that shallow groundwater is contaminated.  Although specific costs would be difficult to determine at this time, a range of potential costs could be developed based on results of the Initial Site Assessment (Appendix N) and representative costs for similar site cleanups in the state, including solid or hazardous waste disposal options.

EPA recommends that the Final EIS include additional information about the funding sources that are available for the proposed project, which are included in the Draft EIS.  The potential impacts, if any, the funding sources may have on selection of a final Preferred Alternative in addition to impacts on available funding if another alternative was selected should be described. For example, it would be helpful to explain if options are available for re-allocating the 1992 Alyeska Agreement and Consent Decree funding toward other response improvement alternatives besides building a new access road to a deepwater dock at Shepard Point, and whether current federal and state funding allocations have sunset dates or other restrictions regarding their future availability for alternative spill response improvement projects. 

U.S. Environmental Protection Agency Rating System for


Draft Environmental Impact Statements


Definitions and Follow-Up Action*


Environmental Impact of the Action
LO – Lack of Objections


The U.S. Environmental Protection Agency (EPA) review has not identified any potential environmental impacts requiring substantive changes to the proposal.  The review may have disclosed opportunities for application of mitigation measures that could be accomplished with no more than minor changes to the proposal.

EC – Environmental Concerns


EPA review has identified environmental impacts that should be avoided in order to fully protect the environment.  Corrective measures may require changes to the preferred alternative or application of mitigation measures that can reduce these impacts.

EO – Environmental Objections


EPA review has identified significant environmental impacts that should be avoided in order to provide adequate protection for the environment.  Corrective measures may require substantial changes to the preferred alternative or consideration of some other project alternative (including the no-action alternative or a new alternative).  EPA intends to work with the lead agency to reduce these impacts.

EU – Environmentally Unsatisfactory


EPA review has identified adverse environmental impacts that are of sufficient magnitude that they are unsatisfactory from the standpoint of public health or welfare or environmental quality.  EPA intends to work with the lead agency to reduce these impacts.  If the potential unsatisfactory impacts are not corrected at the final EIS stage, this proposal will be recommended for referral to the Council on Environmental Quality (CEQ). 


Adequacy of the Impact Statement
Category 1 – Adequate


EPA believes the draft EIS adequately sets forth the environmental impact(s) of the preferred alternative and those of the alternatives reasonably available to the project or action.  No further analysis of data collection is necessary, but the reviewer may suggest the addition of clarifying language or information.

Category 2 – Insufficient Information


The draft EIS does not contain sufficient information for EPA to fully assess environmental impacts that should be avoided in order to fully protect the environment, or the EPA reviewer has identified new reasonably available alternatives that are within the spectrum of alternatives analyzed in the draft EIS, which could reduce the environmental impacts of the action.  The identified additional information, data, analyses or discussion should be included in the final EIS.

Category 3 – Inadequate


EPA does not believe that the draft EIS adequately assesses potentially significant environmental impacts of the action, or the EPA reviewer has identified new, reasonably available alternatives that are outside of the spectrum of alternatives analyzed in the draft EIS, which should be analyzed in order to reduce the potentially significant environmental impacts.  EPA believes that the identified additional information, data, analyses, or discussions are of such a magnitude that they should have full public review at a draft stage.  EPA does not believe that the draft EIS is adequate for the purposes of the National Environmental Policy Act and or Section 309 review, and thus should be formally revised and made available for public comment in a supplemental or revised draft EIS.  On the basis of the potential significant impacts involved, this proposal could be a candidate for referral to the CEQ.

*  From EPA Manual 1640 Policy and Procedures for the Review of Federal Actions Impacting the Environment.  February, 1987.
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